
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on
o f

Delcrete Corporation

for Redetermlnatlon of a Deftclency or Revlsion
of a Determlnat lon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l " o d  6 l I l 7 2  -  8 l 3 L / 7 5 .

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Comisslon, that he ls over 18 years of ager and that on the
17th day of January, 1985, he served the \rithl-n notice of Decislon by certLfled
nalL upon Delcrete Corporat,lon, the petitioner in the wlthln proceeding, bI
enclosl,ng a true copy thereof ln a securely sealed postpal-d wrapper addressed
as fol lows:

Delcrete Corporat ion
909 Linden Ave.
Rochester, NY 14625

and by deposlting same enclosed ln a postpaid properly addreseed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sal-d addressee is the Petitloner
herein and that the address set forth on said lrrapper ls the last known address
of  the  pe t i t loner .

Sworn to before me thl-s
17th day of January, 1986.

Authorlzed to nlster oaths
pursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Delcrete Corporation

for Redeterninatlon of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
P e r i o d  6 l L / 7 2  -  8 / 3 1 1 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not ice of Decision by cert l f led
nail upon Miles P. Zatkowsky, the representatlve of the petitloner ln the
wlthin proceeding, by encl-osing a true copy thereof in a securely sealed
postpald nrapper addressed as fol lows:

Ml1es P. Zatkowsky
Goldsteln, Goldman, Kessler & Underberg
1800 LincoLn First Tower
Rochester,  NY 14604

and by deposlting Bame encLosed in a postpaid properJ-y addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the repreeentative
of the petitloner herein and that the address set forth on saLd wrapper ls the
last known address of the representattve of the pet i t ioner.

Sworn to before me this
17th day of January, 1986.

t o



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C  O M I ' { I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

January 17, 1986

Delcrete Corporat ion
909 Llnden Ave.
Rochester,  NY L4625

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Cornml.sslon encloeed
herewith.

You have now exhausted your right of revLew at the adminlstratl-ve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl.ng Ln court to revLelt an
adverse declslon by the State Tax Connlsslon may be lnstltuted only under
Article 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthtn 4 months from the
date of thls not lce.

Inqulrles concernlng the courputatlon of tax due or refund allowed ln accordance
rrr l th this decislon may be addressed to:

NYS Dept. Taxatton and Finance
Law Bureau - Lttigatlon Unlt
Bul ldlng #9, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Miles P. Zatkowsky
Goldstein, Goldnan, Kessler & Underberg
1800 Ltncoln Fl"rst Tower
Rochester,  NY 14604
Taxing Bureauts Representatl-ve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DELCRETE CORPOMTION

for Revision of a DetermLnation or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Perlod June 1,
through August 31, L975.

DECISION

Refund
28 and 29
r972

Peti t ioner,  Delcrete Corporat ion, 909 Ltnden Avenue, Rochester,  New York

14625, fil-ed a petltion for revisLon of a determlnatlon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June I'

L972 through August 31, 1975 (Fl le No. 16353).

A hearing was conmenced before Julius E. Braun, Hearing Offlcer' at the

offlces of the State Tax Conurisston, One Marine Mldland Plaza, Rochester, New

York, on July 17, 1980 at 10:45 A.M., cont lnued before Jul ius E. Braun' Hearlng

Off icer,  at  the same off lces on October 29, 1981 at 12:00 Noon, and cont inued to

concluslon before Arthur Bray, Hearing Offlcer, at the offlces of the State

Tax Conmlssion, 259 Monroe Avenue, Rochester,  New York, on Apri l  2,  1985 at

10:00 A.M., wlth al l  br iefs to be subnnit ted by t{ lay 2, f985. Pet l t ioner appeared

by Kaufnan, Kenning, Tyle & DrAmanda (Charles B. Kenning, Esq., of counseL) at

the hearings on JuIy 17, 1980 and Octob er 29, 1981, and by Goldsteln, Goldman,

Kessler & Underberg (Miles P. Zatkowsky, Esq. r of counsel) at the hearlng on

Apri l  2,  1985. The Audit  Divis lon appeared by Ralph J. Vecchlo, Esq. (El len

Purcel l ,  Esq. r  of  counsel)  at  the hearlng on July 17, 1980, by Ralph J. Vecchio,

Esq. (Thonas Sacca, Esq.,  of  counsel)  at  the hearing on October 29r 1981r and
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by John P. Dugan, Esq. (James Del la Porta, Esg.,  of  counsel)  at  the hearing on

A p r l l  2 ,  1 9 8 5 .

ISSUES

I. Whether sales tax lras pald on the tnstallation of certaLn lmprovemente

nade by petl.tioner on leased land orr ln the alternatLve, whether the improvementa

constituted capital lmprovements to real property and thus no tax rras due thereon.

II. Whether the amount of t,ax assessed ln a Notlce of Determinatlon and

Demand for Palment of Sales and Use Taxes Due may be reduced by the amount of a

refund concededly due petltloner.

FINDINGS OF FACT

1. On June 17, 1976, the Audit  Dlvls ion lssued a Not lce of Det,emlnatLon

and Demand for Payment of Sales and Use Taxes Due to petLtioner Delcrete

Corporatlon ("Delcrete") ln the amount of $31074.72, pJlus penal-ty and l.nterest

of $1 ,844.54, for a total  amount due of $41919.26.I-2 The assessment naa

preuised on the Audit Dl"vl"slonf s conclusion that saLes tax lraa due upon the

amounts pald by petitloner for certaln lmprovements to real property.

2. Durtng the perl"od in lssu€, E. J.  Delmonte Corporat l"on ( t 'Delmonte")

waa an investment bullder. That is, Delnonte would construct l-ndlvidual and

Thls notlce rras also lssued to Ernest J. DelMonte and Wllllan R. Glbbons
as off icers of Delcrete and the pl-eadings hereln name Delcrete, Ernest J.
Del-Monte and Willlam R. Glbbons as petitioners. However, at the hearlngs
held herein, only the petl"tion of the corporation was caLLed and heard.

On Septenber 18, 1975, the Audlt Dlviston issued a Notlce of Determtnatlon
and Demand for Paynent, of Sales and Use Taxes Due to Delcrete and to
Ernest J. DelMonte and Willtan R. Glbbons, lndlvldually and as offlcere'
assessing tax of $7,950.8I,  plus penalty and interest.  Thls aeseaament
has been pald and, therefore, no issues remaln with respect thereto.
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conmercial bulLdings for lease to l"ts tenant,s. It was DelmonteIs practLce to

lnsist that a tenantts leasehold lnprovements be abandoned. A tenant wouLd

be permitted to remove fixtures as long ae l-t dld not substantlally dauage the

real property.

3. Delcret,e was lncorporated l"n the State of Delaware on Septenber 23,

1971 and commenced dolng business ln New York State on or about Aprl l  17, L972.

It was engaged in bulldlng concrete modules whlch were used ln the erectlon of

notels,  apartnents and hospltals.

4. 0n or about March 31, 1969, Delmonte purchased a pareel of land fron

Penn Central Rallroad Company ("Penn Centralrr). Prior to thls acquisitlon,

Penn Central- used the land to repatr boxcars and frelght cars. Consequently'

the land rf,as covered wlth rallroad tracks and sldings. Upon acquisltlon of the

land, DeLmonte had the tracks and sidlngs removed because they were ln dl-srepalr.

5.  On October 11, L972, Delcrete and Delmonte entered l"nto a l -ease

whereby Delcrete agreed to rent manufacturlng facl"litles on a ten-acre slte

located on the parcel- purchased by Delcrete from Penn Central. The lease

provided, in pert lnent part :

"The lease ls going to be an net, net (stc) basis and wil-l include a
currency devaLuatlon cl-ause and the appLicable l"ncreases from the
cost of 3-ivlng lndex from the third (3) year forward, but based on
the cost of  l lv ing lndex l"n effect as of March 31, 1972 the lessee ts
responsl-bl-e for aL1 direct or l"ndlrect cost Lnvolved l"n the matnten-
ance and operatlon of the faclllties Lncluded but not llnlted to
taxesr mal"ntenance, insurance, special- asaegsment,sr utll ltles, repalr
or replacement.

At expiratlon of the original lease teru, the lessee shall have the
option to renew the lease for a perlod of five (5) years under the
same terms and condltions of the origlnal l-ease. The lessee le
requlred to notlfy the lessor as to the electlon to renelt six (6)
months prior to the exptratlon of the original lease term. If
exercised, such renewal shall run from March 1, 1977 to February 28t
L 9 8 2 . "



6. On or about November, L973, petr . t loner paid Reinagel Brothers'  Inc.

$15,294.00 for rai l road t ies and $21325.00 for the Labor charge of havlng the

railroad ties l"nstalled. The invoice from Relnagel Brothers, Inc.r whlch

llsted both itens, stated that lt rras to repalr slde track. The lnvolce

further st,ated that the $15,294.00 included sales tax. The lnvolce rilaa silent

as to whether sales tax nas l"ncluded on the lnstal-latlon charge.

7. Contrary to the invoLce descriptLon, Delcrete had new railroad slding

installed. The rail-road siding was designed and installed to connect wlth a

swltch off the main lines of Penn Central so that Delcrete couLd ship concrete

room modules by ral"lroad for delivery to BloonLngton, Ml.nnesota. The new

rallroad slding was also used by Penn Central- to test the adequacy of Penn

Centralrs arrangementa to transport the modules. Last,ly, Delcrete antl.cl"Pated

that the railroad siding would be utllized to fulftLl nelr contracts. Ilowever,

in contrast to DeLcreters expectaEions, all- other shipments of modules lrere made

by tractor-trai ler.

8. It was contemplated by the parties to the lease that the rallroad stdlng

would remain at the end of Del-cretets tenancy. If the ral-lroad siding was to be

removed, the ralls and tles would have some scrap value.

9. On March 1, 1974 and, on Apri l  30, 1974, Delcrete drafted checks to

rrRichard lil l lcoxrr for the l"nstallation of a moveable wall. At the hearLng, the

Audlt Dl"vtsl-on acknowledged that sales tax lras pal"d on these ttems.

10. On July 2, L973, pet i t ioner paid Ernpire Fence $7,483.57 for fence,

gates, parts, labor and lnstallatlon of a fence on the Land which Delcrete leased

from Delnonte. On October 8, 1973, petltioner pal-d EnpLre Fence an addLtlonaL

$404.00 for the installation of a fence on land it leased frou Delcrete. The

invotces fron Enplre Fence dld not mentl"on sales tax.
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11. Del-crete erected the fence, which was made of chain link and was

approxlmately eight feet high, Ln order to delineate the property for its

various functlons of shipplng, finlshlng and storage. In addttlon, the fence

\tas constructed t,o prot,ect the area from vandaLs. The f ence was deaigned to

meet pet i t lonerrs specif ic requlrement,s.

L2. The llne posts of the fence were embedded in concrete and the cost of

removlng the fence wouLd exceed any salvage value.

13. The fence was conatructed wlth the perml-ssion of the Landlord. It wae

understood that the fence would remain at the ternination of the Lease.

14. Petitioner requested Enpire Fence to provLde an l.nvolce showlng that

sales tax rtas paid. However, Empire Fence did not comply wlth this request.

15. The Audlt Divislon acknowledged at the hearLng that petl.tioner is

ent l t led to a refund of $41182.33 as a result  of  examlning, anong other thinge,

uodule cost charts and records, module materLal purchase lnvolcesr the constructlon

plant and nodeL modules.

CONCLUSIONS OF I.AW

A. That slnce the sales tax was not separately stated on the sales

invoicesr petltioner has not establlshed that sales tax was pald on either the

purchase o f  the  ra i l road s ld ing  or  t rack  (Tax  Law $$1132(a) ;  1135) .

B. That the perlods at lssue are prior to the enactment of Tax Law

S1101(b)(9) and the prornulgat lon of 20 NYCRR 527.7 (a)(3).  Accordingly '  the

pertinent criteria to be considered in deternlning whether lmprovemente

constl.tuted capitaL lnprovements include "...the permaDency of the afflxatlon

of the improvements to the related realty, whether the lnprovementa can be readlly

removed wl"thout damage to them or the realty, and whether the lmprovements were

intended as pernanent lnstallatlons (citations omitted)." ($aqter of 4ahrs

o f  S y r a c u s e ,  I n c .  v .  T u l l y ,  8 9  A . D . 2 d  7 2 9 1 7 3 0 ) .
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C. That petitloner has established that the improvements at issue constltuted

capital l-mprovements. The ral"lroad sidlng and fence rilere permanently affixed

to the realty. Further, the railroad siding and fence were so affixed to the

real property that their removal would cause them serious damage. Lastly'

uncontradicted testlmony establlshed that Delnonte and Delcrete lntended the

raiLroad siding and fence to becone permanent installatlons. Accordingly' the

Audlt Division lmproperly assessed tax upon the amounts expended for the

ral l road siding and fence.

D. That the petition of Del-crete Corporatlon l"s granted and the Notice of

Determlnatlon and Demand for Payment of Sales and Use Taxes Due, lssued June 17,

L976, ls  cance l led ;  tha t  pe t l t loner  l s  en t l t led  to  a  re fund o f  $4 ,182.33  in

accordance with Flndlng of Fact t t Ist t .

DATED: Albany, New York

JAN I 71$86
STATE TAX COMMISSION

PRESIDENT

COMMISS
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