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STATE OF NEW YORK

STATE TAX COMMISSION

:
o.f

Dawson Whitn4n Servlce Corp. 3

for Revlelon of a Detdrnlnation or for Refund :
of Sales and Use Taxed under Articles 28 and 29
of the Tax Law for th4 Perlod Septenber 1, 1980 z
through August 31, L9q2.

and by depositing sane enclosed
post offlce under the PxcLuslve
Servtce wtthln the Stalte of New

That deponent further says
herel"n and that the adBress set
of the pet l t loner.

sworn to before ne thlB
7th day of October,  1986.

State of New York :
g g .  :

County of Albany :

Davld Parchuck/J{net M. Snayr belng duly sworn, deposes and says that
he/she ls an enpLoyee of the State Tax CornnlsgLon, that he/she ls over 18 years
of ager and that on ct{e 7th day of October, 1986, he/she served the wtthln
notLce of Declslon by certlfled nall upon Dawson I'lhltnaa Servlce Corp. the
petltLoner ln the witt|ln proceedlog, by encl,osLng a true copy thereof ln a
seeurely gealed postp4ld wrapper addressed ae follows:

Dawson Whl"tnan Slrvlce Corp.
231 Walt Whltnan lRd.
HuntLngton StatLoln, NY IL746

/

AFFIDAVIT OF UAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
Yotk.

chat the sal"d addressee ls the petltioner
forth on saLd wrapper l"s the last koolm addrese

pursuant to Tax Law seption I74



State of New York :
3 S .  :

County of Albany :

Davld Parchuck/Jaqnet M. Snayr belng duly sworo, deposes aod says that
he/she ls an enployee of the State Tax Comml.sglon, chat he/ehe ls over 18 yeara
of ager and that on ttfe 7th day of 0ctober, 1986, helshe served the wlthLn
notice of Declslon by certlfled nall upon Arthur M111"c1, 0fflcer of Dawson
Whltnan Servlce Corp. the petltLoner ln the wlthln proceedLng, bI encloelng a
true copy thereof ln ar securel-y sealed postpald wrapper addreeeed as followE:

Arthur Mlllcl l
0fficer of Dawson Whitnan Servlce Corp.
693 Wlldwood Rd.
W. Henpstead' NY

STATE OF NEW YORK

STATE TAX COMMISSION

:
o f

Arthur Mtllcl :
Offlcer of Dawson iWhttuan Servlce Corp.

:
for Revl"el"on of a Deternl"natlon or for Refund
of Sales and Use Taxes under Artlclee 28 and, 29 z
of the Tax Law for the PerLod September I, 1980
through August 31, L9q2. :

11552

That deponent furEher
herein and that Ehe ad6ress
of the pet l t loner.

Sworn to before ne thlb

pursuant, to Tax Law se$tlon 174

and by deposl"tl-ng sanej enclosed ln a postpald properly addressed wrapper 1o a
post offlce under the pxcluslve care and cuetody of the Unlted Scateg Poetal
ServLce withLn the Stabe of New York.

AFFIDAVIT OF MAITING

says that the sald addreegee ls the PetltLoner
set forth on satd wrapper ts the l-ast koorto addrees

Authorized to admln



STATE OF NEW YORK

STATE TN( COMMISSION

In the Mattef of the Petl.tlon :
of

Keaneth Kahn 3
Offlcer of Dawson Whltnan Servlce Corp.

:
for Revislon of a Det€rnlnatlon or for Refund
of Sales and Use Taxes uader ArtLcles 28 and' 29 3
of the Tax Law for thg Perlod Septenber 1, 1980
through Auguet 31' 1982. :

AFFIDAVIT OF MAILING

ln a postpald properly addreseed wtapper ln a
care and custody of the Unlted States Poetal
York.

that the saLd addressee ls the Petitl.oner
forth on sald wrapper ie the last knoltn addreee

State of New York :
s s .  :

County of Albany :

Davld Parchuck/J+net M. Snayr belng dul-y sworol deposes and says that
he/she ls an enployee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on tlie 7th day of Octoberr 1986, he/she served the wl.thLn
notice of Declslon by certlfied nal1 upon Kenneth Kahn, Offlcer of Daweoo
Whl"tnan Service Corp. lthe petltLoner ln the wlthln proceeding, bY enclosing a
true copy thereof ln 4 securely sealed postpald wrapper addreseed ag followe:

Kenneth Kahn
Offlcer of Dawsori Whl"tnan Servlce Corp.
c/o 880 Old Coun(ry Road, Ltd.
880 Ol-d Country {oad
I'Iestbury, NY 11590

and by deposlting samg enclosed
post offlce under the exclusLve
Service wlthln the St4te of New

That deponent futlther says
hereln and that the address set
of the petttLoner.

Sworn to before me
7th day of October,

th{s
1986 .

hs
pursuant to Tax Law sectLon L74



STATE OF NEW YORK

STATE TN( COMMISSION

AFFIDAVIT OF MAILING

for Revislon of a Detdrulnatlon or for Refund
of Sales and Use Taxe$ under ArtLcles 28 atd 29
of the Tax Law for the Perlod September l, 1980
through August 31, 1982.

State of New York :
s g .  :

County of Albany :

Davld Parchuck/J{net M. Snay, being duly sworn, deposes and says that
he/she Ls an euployee lof the State Tax Conmisslon, that he/she ls over l8 yearg
of age, and that on the 7th day of October, L986, he served the wlthln ootlce
of Declslon by certlf{ed nal.l upon Frederlc N. Bruckn€fr th€ represeatative of
the petitloner Ln the withl.n proceeding, b! enclosl.ng a true copy thereof ln a
secureLy sealed postp4td wrapper addresged as followe:

Frederlc N. Brucl(ner
Cooper, Selvln & Straseberg
Ooe lloLLow Lane i
Lake Success, NY LI042

sanel enclosed ln a postpal"d properly addressed wrapper 1o a
the pxcl-uslve care and custody of the Unlted States Postal

Stalte of New York.

furp,her says that the said addressee ls the repteseotatl"ve
herefl.n and that the addreas set forth on sald nrapper ls the

of phe representattve of the petltloner.

and by deposltLog
post off ice under
Servl"ce wl"thln the

That deponent
of the petltloner
last known address

sworn to before me
7th day of October,

to

rhtF
1986 .

nin
Law

Dawson l,lhttn4o Servlce Corp.

oaths
t lon  174pursuant to Tax



STATE OF NEW YORK

STATE TN( COMMISSION

Arthrlr Mlllcl
Offlcer of Dawson Whl.tnan Servlce Corp.

fot Revlsion of a Detdrnlnation or for Refund
of Sales and Uee Taxes under ArtlcLes 28 and, 29
of the Tax Law for th4 Pertod September I, f980
through August 31, L982.

AFFIDAVIT OF MAILING

State of New York :
8 4 .  :

County of Albany :

Davld Parchuck/J4nec M. Snay, being duly sworn, deposes and sayE thac
he/she is an enployee of the State Tax ComLggion, that he/she ls over 18 yearg
of age, aad that on ttie 7th day of 0ctober, L986, he served the wlthln uotlce
of DecisLon by certlfl ied nall upon Frederlc N. Bruckner, the represeatatlve of
the petitioner l"n the lwithln proceeding, b! encloslng a true copy thereof ln a
securely sealed postp4ld lrrapper addressed as follolte:

Frederlc N. Brucldner
Cooper, Selvln & lStrassberg
One HoLlow Lane
Lake Success, NY LL042

aad by deposltlng same enclosed ln a postpaid properLy addreesed ltrapper ln a
post offlce under the excluslve care and custody of the Unlted States PoetaL
Servlce wlthln the Staite of New York.

That deponent further says that the sald addreasee ls the representative
of the petitl"ooer herelln and that the address set forth on sald wrapper ls the
l-ast known address of the represeotatlve of the petitioner.

Sworn to before me
7th day of October,

thls
1986 .

to adnln r oaths
pursuant to Tax Law sectlon L74



o

STATE OF NEW YORK

STATE TN( COM}TISSION

Kenndth Kahn
OffLcer of Dawson Whltnan Servlce Corp.

for Revl.slon of a DeterninatLon or for Refund
of Sales and Use Taxeg under Articles 28 ard 29
of the Tax Law for the Perl"od September l, 1980
through August 31, 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Jsnet M. Snayr belng duly sworn, deposes and says that
he/ehe ls an employee iof the State Tax Commlssionr that he/ehe is over 18 yearg
of age, and that on ttie 7th day of october, 1986, he served the wlthin notlce
of DecLslon by certlfl led nall upon Frederlc N. Bruckner, the representatlve of
the petl"tioner Ln the iwtchto proceedlng, by encloslng a true copy thereof ln a
securely sealed postpalid wrapper addreseed as follolrs:

Fredertc N. Bruckner
Cooper, Sel-vln & Strassberg
One Hollow Lane
Lake Succege, NY \LL042

and by deposltlng sane enclosed ln a postpald properly addressed wrapper ln a
post office uoder the txcluslve eare and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent fur]ther says that the sald addressee Ls the repreaentatlve
of the petitloaer herefl.n and that the address set forth on said srapper Ls the
last known address of Ehe representatlve of the petltloner.

Sworn to before ne thLg
7th day of October,  1986.

to adnlnlstbr oaths
pursuant to Tax Law septl"on 174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O I { M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

October 7, 1986

Dawson Whltoan Servtce
231 I'la].t Whltnan Rd.
Huntington Station, NY

Corp.

LT l46

Gentlenen:

Pleaee take notlce of the Decislon of the State Tax Comlseion enclosed
herewith.

You have now exhauste{ your rlght of revlew at the adnloLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review ea
adverse decleion by ttie State Tax Conmleslon nay be lnetltuted only under
Artiele 78 of the Clvl1 Practice Law and Rules, and mugt be co"-eoced la the
Suprene Court of the $tate of New York, ALbany Countyr wlthln 4 oontha fron thE
date of thls not lce.

Inqulrles concernl.ng dt" conputatton of tax due or refund allowed 1o accordance
lrlth thls declslon nayl Ue addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assegsment Revl.ew Unlt
Butlding #9, State Canpue
fllbanyr New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxlng Bureaure \epresentattve

Petl t ionerrs Reprpgentat lve:
Frederlc N. Bruekber
Cooper, Selvlo & Btraseberg
One Hollow Laae
Lake Success, NY LL042



STATE OF  NEW YORK
STATE TAX COMMISSION

AL  B  AN Y ,  NE l l  Y  OR K  L2227

October 7, 1986

Arthur Mlllcl
Offlcer of Dawson
693 Wtldwood Rd.
W. Heupstead, NY

Whllnan Service Corp.

1L552

Dear Mr. MLl lc l :

herewtth.

You have now exhausted your rlght of revlew at the adninietratlve Level.
Purguant to seettoo(e)l 1138 of the Tax Law, a proceedlng 1o court to revtew an
adverse decleion by thg State Tax ComlgsLon nay be l"nstl"tuted ooly under
Artlcle 78 of the ClvllL Practlce Law aod Ru].es, and must be comenced ln the
Supreme Gourt of the S[ate of New York, Albany County, wlthln 4 rnonths fron the
date of thLs noclce.

InquLrles concernl"ng the computatl"on of tax due or refund allowed l.n accordance
wlth thts decLsLon nay be addressed to:

pYS Dept. Taxatlon and Fl.nance
Audit Evaluation Bureeu
Assesgment Revlew Unlt
FulJ.dlng #9, State Caupue
Albany' New York L2227
Phone # (5r8) 457-2086

PLease take notlce of the Declsloo of the State Tax Comlselon encloeed

Very trul] }'outsr

STATE TAX COMMISSION

cc: Taxlag Bureaurs Rfpresentatl.ve

Petttioner I s ReprfsentatLve !
FrederLc N. Brucktrer
Cooper, Selvin & $trassberg
One Hollow Lane
Lake Succees, NY LL042



Kenneth Kahn
Officer of Dawson Whltnan
clo 880 Old Country RQad,
880 OLd Country Road
Westbury, NY 11590

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

0ctober 7, 1986

Servtce Corp.
L rd .

Decl"eLon of the State Tax Conntsstoa enclosed

your rlght of revle\t at the adntnl"stratl"ve level.
1138 of the Tax Law, a proceedlng ln court to revlew an

e State Tax Coomlssion nay be Lnstituted ooly under
I Practlce Law aad Rulegr atrd must be comeoced l"n the
tate of New York, Albaoy Countyr wlthlo 4 nontha from the

Dear Mr. Kahn:

Please take nottce
herewlth.

of i the

You have now exhausted
Pursuant to section(s
adverse declslon by t
Artl"cle 78 of the CLv
Supreme Court of the
date of thts notlce.

Inqulrles
wlth Ehls

concernLng She conputatlon of tax due or refund allowed l.n accordence
declsloo nayf be addregsed to:

NYS Dept. Taxatl.on and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
iBulldtng #9, State Caupua
Al-banyr New York L2227
Phone # (518) 457-2086

Very truly |oursr

cc: Taxl"ng Bureaute R]epresentative

PetltLoner t s Repr]esentattve:
Frederlc N. Bruckfirer
Cooper, Selvln & lStrassberg
One Hollow Lane
Lake Succese, NY LLO42

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the of the Petitlon

o f

DAWSON WHITMAT.I SERVICE CORP.

for Revislon of a Detbrutoation or for Refund
of Sales aad Use Taxeb under ArtLcles 28 and 29
of the Tax Law for thp Perlod September 1, 1980
through August 31., L982.

In the llattef the Petition

ARTHUB. MILICI,
OFFICER OF DAWSONIWITITMAN SERVICE CORP.

for Revlsion of a Detdrnlnatlon or for Refund
of Sales and Use Taxe$ under ArtlcLes 28 and, 29
of the Tax Law for th$ Perlod Septenber 1, f980
through Auguet 31, L9q2.

l{atter

o f

o f

DECISION

In the Mattet of the Petition

o f

KENN4TH KAHN,
OFFICER OF DAWSON IWHITMAN SERVICE CORP.

for Revlslon of a Detdrnlnatlon or for Refund
of SaLes and Use Taxed under Artlcles ZB and, 29 :
of the Tax Law for thq Perlod September I, 1980
through August 31, 1982.

PetLtLoner Dawso{ Whltnan Servlce Corp., 23L Walt Whltnan Road' Hunttagton

Statlon, New York LL7ll6, flled a petltlon for revlslon of a determinatioo or

for refund of eales add use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod Septenber 1, 1980 through August 31, 1982 (f l le Noe.526021542L7155348r.



Petitloner Arthur MLllcl-r

WlLdwood Road, West Hpnpstead,

a deterninatl"on or fot refund

-2-

offlcer of Dawson Whltman Servlce Corp. ' 693

New York II552, flled a petltlon for revislon of

of sales and use taxes under Artlclee 28 afi' 29

of the Tax Law for thp perlod September 1, 1980 through Auguet 31, 1982 (Flle

Nos. 526031 542L61 s5349)

Petitloner Kenneth Kahn, offlcer of Dawsou Whltnan Servlce Corp., c/o 880

Old Country Road, Ltdir 880 Old Country Road, I' lestbury, New York 11590, flletl a

pecLtton for revlsloni of a determl.natlon or for refund of gales and use ta:(ea

under Artlcles 28 and 29 of the Tax Law for the perLod Septenber 1, 1980

through August  31 ,  19S2 (F lLe  Nos.  52604154218/55350) .

A consoLidated hdarlng was heLd before Frank A. Landerg, Hearlng OffLcerr

at the offices of the State Tax Conmlsslon, Two Worl-d Trade Center, New York,

New York, on Aprl l  29,1 1986 at 2:00 P.M. PetLt loners appeared by Frederlc N.

Bruckner, Esq. The Addlt Divlslon appeared by John P. Dugan, Esq. (Mark F.

Vo lk ,  Esq. ,  o f  counse l , ) .

ISSUES

prldr to the conduct of a fleld audLt, the Audlt Dl.vlslon nay

indides.

the {udlt Divlslon properly assessed a penaLty baeed upon

FINDINGS OF FACT

1. On Decenber 20, 1983, the Audlt Dlvlslonr as the reault of an audlt,

l"gsued a Notlce of Deternlnatlon and Demand for Paynent of Sales and Use Taxes

Due to each of the petil"tioners herein, Dawson Whitman Service Corp. (rtDawgontt),

Arthur Mtl tc l  and Kennpch Kahn, aseesslng taxes due of $38'932.62, pLus a 50

I .

ut111ze

I I .

f raud.

Whether,

external

lJhether



-3-

percent fraud peoaltyl of $I9,466.31 and lnterest of $15,246.87, for a total due

of $73,645.80 for the perlod Septenber 1, i .980 through Februaty 28' 1981.

2. on June 20, [984, the Audlr DivlsLon l.ssued a secood Notlce of Deternl-

natlon and Demand for Payment of Sales and Use Taxes Due to each of the petl-

t ioners assesslng taxes due of $8,269.15, plus a 50 percent fraud penalty of

$4,134.58 and ln terest  o f  $3,292.87,  for  a  tocal  due of  $15,696.60 for  the

perlod March 1, 1981 through August 31, 1981.

3, Lastly, on Arpgust 20, 1984, the Audlt Dlvlsion Lssued a thlrd Notice

of DeternlnatLon and $enand for Paynent of Sales and Use Taxes Due to each of

the petLtloners assesglng taxes due of $711874.27, plus a 50 percent fraud

pena l ty  o f  $35,g37.14 iand ln te res t  o t  $22,855.87 ,  to t  a  to ta l  due o f  $130,667.28

for the perlod Septen$er 1, 1981 through August 31, L982.

4. Dur{ng the pQrl"od at lssue, Daweon operated an Award Servlce Statlon

at, 23L l,Ialt Whttnan R{ad, Huntlngton Statlon, New York. Petltiooers Arthur

Mlltcl and Kenneth Ke$n were offLcers of Dawson and they do not contest the fact

that they are llable {or the taxes determlned to be due from Dawson. Dawsonrs

gasoll"ne distrlbutor r,ias Award Petroleum, Inc. ("Award").

5. At a pol,nt tr{ tfue not lndlcared in the record, the Audlt Dlvl"elonrs

Cencral Offlce Audit lureau l"n Albany saw a discrepancy between taxable sales

as reported on Dawsonfls sales tax retuf,o for the pertod Septenberr October and

November, 1980 and thqse whlch lt conputed based on lnfomatlon supplled by

Award for the same period. Therefore, on May ll, Lg82, Daweon was asslgned to

the Suffolk Dlstr lct  Off lce for audlt .

6. On November 16, L982, the audltor net wlth Dawson's accountant aod'

despite prl.or notlce, rthe only records presented were coples of sales tax

returns for part of thp audlt perlod. In a letter dated Novenber 17, L982 to



-4-

Award, the audl"tor refiuested Dawsonrs gasoline purchases for the perlod November 1,

1980 through August 31, 1982, On March 17, 1983, the audltor met wlth Dawsonfs

accountant and agal"n,l despLte prior notlce, no books and/or records lrere

presented for audit. Dawsonts books and records, lf any, rrere never made

avallable to the auditor, and the audltor subsequently iesued the above notLces

based on inforoatlon bupplled by Award.

7. At the hearl{rg, petltlonerst representatlve dld not protest Ehe

comPutactoo of the addtulonal taxes, but rather contended that petltLonerg lrere

denLed the opportunltlf to produce books and records wlthi.n a reaaonable amount

of time. Petttloners jalso argue that the Audit Divislon hae falled to egtabllgh

an adequate foundatlo4 for contacting the thtrd party Lnvolved ln thls case,

Award, and, consequengly, the Audlt Dl"vlslon should not be allowed to use the

Lnfornatlon obtalned fron Award.

8. Petitloners dld not offer Ln evldence thetr books andlot records.

9. The audLtor testlfled that fraud penalty was lmposed because of the

nagnitude of the addltilonal taxes ln relatl"on to taxes reported by Dawsoa on

lts sales tax returne. The audltor computed taxable sales for the audit perlod

of $2,135,004.00, whereas Dawson reported taxabLe sales of,  $469,324.00.

coNclusroNs oF tAI.r

A. That sectl"on [f38(a)(1) of the Tax Law governs nhen externa]. lodlces

nay be used. The statgte provl"deg, ln pertineat part, that l"f a returo when

flled ls tncorrect or lnsufflclentr the amount of tax due shaJ.l be determlned

by the Tax Coomtsslon from such lnformatlon as nay be avallable. If necesaary,

the tax nay be estinatdd on che basls of external indLces, sueh as stock on hand,

purchasesr fental patdi number of rooms, Locatlon, scaLe of rents or ehargea,



-5-

conparable rents or charges, type of accornmodatlons and servlce, nuuber of

employees or other faftors

B. That, tn thtf regard, l4atter of Chrlst Cella, Inc. v. State Tax Conm.

(102 A.D.2d, 152, tnsttucts us that the narkup tesE could not be used unlese

petltlonerts records Srere so insufflclent that thel"r sales could not be verlfied

or such records lrere unavallable. In the lnstant case' the audltor used the

external lndex to con$ute petltlonerst eales tax llablllty after lt beca,ne

obvious that books an{ records would not be forEhcomlng. Further, there ls

nothing ln the Tax Laq which prohlblte the Audlt Dlvlslon from revlewlng ao

exteroal lndex.

C. That sectton 1145(a)(2) of the Tax Law was

chapcer 287 of the l-ads ot L975. Durlng the perlod

provlded:

rrlf the faLlure !o ftle a recurn or to pay over any tax to

added by seetion 2 of

1o Lssue, this paragraph

the tax
to fraud,
of the
ln sub-

cornmlssl.on wtthtri the tine reguLred by this artlcle ls due
there shall be a{ded to the tax a penalty of flfty percent
anoutrt of the ta:( due (ln lleu of the penalty provlded for
paragraph (1) of lparagraph one),  plus interest. . . ' r .

the intentlon of havl"ng a penalty provlsion ln the Sales and

Leglalacure wLth

Use Tax Law whLch

was slmll-ar to that whfl.eh already existed ln the Tax Law wlth reepect to

def l-cLencies of,  lnter al ia,  personal income tax (N.Y. Legls.  Aon. '  L975,

p. 350). Thusr the bu[den placed upon the Audlt Dlvlelon to eetebllsh fraud at

a hearlng lnvo1v1ng a peflciency of saLes and uee tax ls the aame as the burden

placed upon the Audlt Dlvlslon in a hearlng lnvolvlng a deflclency of pereonal-

lncome tax. A ftnding of fraud at such a hearlng "regulres clear, deflnlte and

unmlstakable evldence 0f every element of fraud, lncludlng wlllful, knowledge-

able and intentlonal wpongful acts or omlsslona constltutlng falge repreaeotatlone,



reeuLtlng

(ltatter of

ln dellbe nonpa)ment or

Walter Shu t and Gertrude

-6-

underpaynent

Shutt, State

of taxes due and owlng.tt

Tax Connlsslon, Juae 4,

1982).

E. That based o{ the evidence presented, the Audlt Dlvlslon has not

sustained tts burden Qf provlng that the Lnposltlon of a fraud penalty ls

warranted. Eowever, qlnce the petitLoners have falLed to demonstrata that the

fallure to pay the ta:les at lssue was due to reasooable cauee and aot due to

w11Lfu1 oeglect, a pen{alty pursuant to Tax Law sectlon 1145(a) (1) le hereby

lnposed.

F. That the petlplons of Dawson Whltuan Service Corp.' Arthur Mlllcl and

Kenneth Kahn are granttd to the exteot lndlcated ln Conclusloo of Law rrErr; the

Audit Dl"vlston ts herepy dlrected Eo nodtfy the notlces of determLaation and

denands for paynent ofi sales and use taxes due lseued Decembet 2Q, 1983,

June 20, 1984 and Augupt 20, L984; and that, except as €to granted' the Petltlons

are denled.

DATED: Albaay, New Yofk STATE TN( COMMISSION

OcT 0 71S6
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rA-36 (e/7'6) Sta te ando f New York -  Department of Taxat ion
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

r  address

PER},IANENT RECORD

Finance

n s"r" as above, no bet

{o"n"',

Re;r'n i07 - Slcig. #,9 \.
$,:lr: C;,ritpus
i*-;:,,y, $!cw Yo* ttn7

Date of RequestRequestedf$g
l]ernr 107 - Sldg.
[ ]::N":;" C;i,rpus
, .il-::n'1', ['icw Yorli

d

Ptease f ind most recent address of taxpayer descr ibed below; return to person named above.

Resul ts  of  search by Fi les l

New address :

Soc ia l  Secur i ty  Number  f  lDate  o f  Pet i t ion

'z 
%//5t?

Sect ion

r z-/u,/o.

FOR INSERTION IN TAXPAYERIS FOLDER



STATE OF  NEW YORK
STATE TAX COMMISSION

AtB  AN Y ,  NEW Y  ORK L2227

October 7, 1986

Arthur Mlllcl
Officer of Dawson
693 Wlldwood Rd.
hI. Henpstead, NY

Dear Mr. Ml l lc l :

Pleaee take notlce
herewl.th.

whl

115

n Servlce Corp.

of the DecleLon of the State Tax ConnLeeion enclosed

You have now exhaueted] your rlghc of revtew at the adnlotetratlve level.
Pureuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew 80
adverse decl"elon by the State Tax Comlsslon nay be Lnstitnted only uoder
Artlcle 78 of the Clvll Practtce Law end RuLes, and must be comeoced 1o the
Supreme Court of the Sltate of New York, Albany Couotyr lrlthln 4 nonthe from the
date of thts not lce.

Inqulrles concernlng the computatloo of tax due or refund allowed ln accordaoce
wlth thls declslon na/ be addressed to:

['IYS Dept. Taxation aod Ftnance
Audlt EvaluatLon Bureau
Asseeguent Revlew Unlt
Bulldlng /f 9, State Campus
Albanyr New York L2227
Fhone # (518) 457-2086

Very truly yours'

cc: Taxlng Bureauts Rbpreseotatlve

Petlcloner t s Reprpsentatlve s
Frederlc N. Bruckher
Cooper, Selvln & Strassberg
One Hollow Laoe
Lake Successr NY

STATE TAX COMMISSION

LIO42

I



STATE OF NEI{ YORK

STATE TAX COMMISSION

Ia the Mattarl tbe Petltlonof

ofof

DAWSON MTIT}IAN SERVICE CORP.

for Revislon of a Detefnlaatl.on or for Refund
of Salee end Use Taxes under Artlclea 28 anld 29
of the Tax Law for the Perl.od Septenber l, l98O
through Augusr 31, 198P.

In the Matter of ghe petltion

' o f

ARTHUR IUILICI,
OFFICER OF DAIJSON !rurrUEN SERVICE CORP.

for Revtsloa of a Detefulnatlon or for Refuod
of Sales and Use Taxee under Articles 28 arrd, 29
of the Tax Law for the Perlod Septeuber l, 1980
through Auguar 31, 1984.

In the Matrer of the Petltton

of

KENNETU KAHN,
OFFICER OF DAWSON $UrruAN SERVICE CORP.

Servlce Corp. , 23L l{alt }Jtrltoan Road, Huntlngton

a petltlon for revlsloa of a detcrmlnatlon or

DECISION

5?"li:*"*a E5".rti:sl5?"li:*" *a 85".r'.i:s1$*E:$ ltl.tErl8' r$"5Htu, g :
of the Tax Law for ghe Perlod September l, l9B0of the Tax Law for ghe Perlod September l, 1980
through Auguer 31, 1984.

Petltloner Daweon ll{trltnan

Statlon, New York LL746, f i led

for refund of ealee and uae taxea under Artlclcs 28 and 29 of the Tax Law for

the perlod Septenber l ,  1980 through Auguar 31, 1982 (F11.c Noe.526O21542L7155348r.



Pettt,looGr Arthurj MLllcl., offic* of Daweon llhltnan Scrvl,ca Corp., 693

t{lldwood Road, I{eet Hgupstead, New York LL552, ftled a pctltloo for rrvlsloa of

e detarulnatlon or fori refund of eeles and uac Caxes uadcr Artlclce 28 afi. 29

of the Tax Law for the perlod Scpteuber l, 1980 through August 31, 1982 (Flle

Nos. 526031 54216/ 55349) .

Pettttoner Kennetlr Ksbn, offlcer of Daneoo tltritnan Ssrvlce Corp., e/o 880

O1d CounEry Road, Ltd., 880 Old Country Road, Weetbury, New York 11590, fl1cd a

petltlon for revisloo bf a deternlnatlon or for refund of eales and use Caxeg

under Artlclee 28 and 29 of, the Tax Law for the perlod Septanbetr I, 1980

through Auguar 3t, f98E (Ftle Nos. 526041542L9155350).

A eonsolldatcd hefriag was held before Frank A. Lauderer Heartng Offlccrr

at ths offlces of the 6tate Tax Conmleslon, Two World Trade Ceoter, New York,

New York' oa April 29, 1986 at 2200 P.M. Petltloners ippeared by Fradarlc N.

Bruckncr, Eag. The Au{lr Divislon appeared by John P. Dugan, Esq. (}ierk F.

Volk ,  Eeq. ,  o f  couneel ) .

-2-

ISSUES

I. I{trether, prlot to the conduct of a fleld audlt, the Audlt Dlvlslon nay

utlllze external lodlcds.

II. I{bether the Aridtt Divlslon properly aeeeaEed a peaalty beacd upon

fraud.

FINDINGS OF FACT

l .  On Deceuber 20, 1983, the Audlt Dlvlelonr as the reeult of an audlt,

leeued a Notlce of Detqrolnatlon and Demand for Paynent of Salee and Uge Taxes

Due to each of the pettltlonerg hereln, Dawsoa l{hltuao servlce corp. (,,Dawson,r),

Arthur Mlllcl and KenaQEh Kahn, aeaeaslng t{rxes due of $38,932.62, plue a 50



d

-3-

perceat fraud prnalty pf S191466.31 aad lnterest of $15,246.87, for a total duc

of $73,645.80 for the fcrlod Scptenber l ,  1980 through Fcbruaty 28, 1981.

2. On June 20, 1p84, tha Audlt Dlvielon ieeuad e second Notice of Dcternl-

natloo aod Denand for i,ayoent of Salee and UEe Taxas Due to each of the prtl-

tlooere assessLng taxeF duc of 181269.15, plug a 50 pcrcent fraud pcnalty of

$4r134.58 end Lntereet  o f  $3,292.87,  for  a  tora l  due of  $15 '696.60 for  the

perlod March l,  1981 t lrrough Auguet 31, 1981.

3. Lastlyr on Aufust 20, L984, the Audie Dlvlelon leauad a tblrd Notlcc

of Deternination and Dfnand for Paynent of Sales aod Uee Taxeg Due to cach of

the petl.tlonere aeeeesf.ng texes due of $7L1874.27, plue a 50 perccnt freud

peaalty of $35,937.14 dod lntercet of $22,855.87, for a total due of iL30,667.28

for the parlod SeptenbSr l, 1981 through August 31, L982.

4. Durlog the peflod at lgsue, Dewaon operated ai Arard Scrvice Statloa

at 23L l{elt Whltnan Ro{d, Huotlngton Statlon, Ncw York. Pegltloucre Artbur

lltLlcl and Keaoeth K8h4 were offtccrs of Daneon and they do not coatest thc fact

that they are 11ab1. fJt the taxes deternlned to be due from Daweoa. Daweontg

gaeollae dietrlbutor w4s Award Petroleum, Inc. (r'Award").

5. At a polnt ln tlne not lndlcated ln the record, the Audlt Dlvletoate

Ceatral Offlce Audlt B{reau ln Albany aaw a dlscrepancy betweeo taxable ealcs

as reported on Daweoord sales Cax return for the pertod SepCembcr, Octobcr and

November' 1980 and thoCe nhLch lt computed baeed on tnforrat{on aupplled by

Award for the eane per!.od. Therefore, ou May ll, L982, Dawson was assigaed to

the Suffolk Dlgtr lct Off lce for audtt.

6. On November 16, L982, the audltor net wlth Dawgonts accountant and,

deepltc prlor notlce, (he only recorde preeented were coplca of sales tax

raturna for part of thd audit perlod. In e letter deted Noveobcr 17, 1982 to



Award, thc audltor reqireeted

1980 through Auguet 310 L9BZ.

-4-

Dawaonts gaeoltne purchascs for the prrlod Novouber

0n March 17, 1983, the audltor E t with Daweoura

records, lf aay, werG nrver nade

subsequeotly lssucd ghe above noticae

for the audlt pcrtod

i46g,324.0O.

I ,

accountant and agaln, icspite prlor oottce, oo booke and/or rlcordg rlre

presented for audlt. Dawgonre booke aad

avallable to the audltdr, aad thc audltor

based on lnforuatlon srlpplled by Award.

7. At the heariogr pegltlonersr ropreacntatlve dld not protest the

computattoa of the add{tlonal taxes, but rather contended Ghat p€tlcloo8rs rrare

denled the opportunlty to produce books aad recordg wtthlo a reasonable anount

of tine. Petltloners {leo argue that the Audlt Dlvieloo hae falled to eetabltsh

an adequate foundatlon for conBactLng the cbird perty lnvolved ln thle ceae,

Award, eod, coneoqueat{y, the Audtt Dlvlalon ahould not be allosed to use th6

lnforuatlon obtalned frou Award.

8. Petltloners dlld not offer Lo cvldeace thelr books aad/or rceordg.

9. the audltor tdstlfled that fraud peaalty wae lmpoaed bccauae of the

l te

of

nagnttude of the addltl]oaal taxes ln relatloo to taxes rcported by Daweoa on

eates lex returna. The audltor cooputed taxabLe eales

$2,135r004.00, whereas Daneon reported taxable galee of

CONCLUSIONS OF LAI{

A. That eectlon ll38(a)(l) of the tax Law governs wtren exGeroal iodlceg

uay be ueed. The scatuEe provldee, ln pertlneot part, that tf a rgtura whea

ftled ls lncorrect or theufficlent, the amount of ta:c due ehall be deternlncd

by the Tax Connisston fbou euch lnfornatlon ae nay be avallable. If, nGc€saarlr

the tax nay be egtfunate0 oo it" basls of external lndlcee, such as stoek on hand,

purchasee, rental peLd, number of rooog, locatLon, ecale of rents or charges,



cooParablG reats or chfrges,

cuployees or other factore.

-5-

typc of acco"-,odatlone aod ecrvlcc, ounber of

B. That, ln thie regard, Matter of Chrlgt Cella, Inc. v. State Tar Co'r'rn'.

(102 A.D.2d' 152, tnetr$cte uE that the uarkup tegt could oot b. uged unl.ss

petltlonerts records wdre eo laeufflcieat that thelr aaLcs could noG bc vcrlftrd

or guch recorde were urfavallable. In the lastaot, caae, the audltor ueed tha

€xteroal Lndex to conprite petltl.onerst aaleg tax llablllty aftcr lE bcc€nc

obvioue tbat books and records would oot be forthconlng. FurEhcr, therc le

nothing ln the Tax Law whlch prohlbita the Audlt Dlvlsloo frou revlcwlng aa

exteraal l.ndex.

C.  Thac  gecr ton  t t45(a) (2 )

chapter 287 of the lawe of L975.

provldcd:

of the Tax Law was addcd by secttot 2 of

Durlog the perlod la lseuer thls paragraph

rrlf the fallure tol rtle a return or to pey over any tax to tho tax
coulnlselon withlo [he ctne requlred by thle artlcle ls duc Co fraudr
tbere ahall be addled to the Cax a pcnalty of flfty percent of thc
auouot, of the tex Eue (ln lleu of the peaalty provlded for ln gub-
paragraph (1) of pfragraph one), plus loterest... f f .

D. sectlon rI45(aD e) ot the Tax Law was enacrcd by the Leglalarure wlth

che lntentloo of havlng a penalty provlelon la the Sales aad Uec Tax Law whlch

was elmllar to that whlfh already exl.etcd 1o {he Tax Law with reapcct co

def lc ieocies of,  lnter i r t ta,  pereooal lncome tax (N.y. Legle. Aon.,  1975,

p. 350). Thugr the bur{en placed upon the Audlt Dlvtsloa Eo eetablteh fraud at

a hearlng lnvolvlng a d{flctency of sales and uee tax ls Ghe sane as the burdeu

placed upoa the Audtt Ddvlslon ln a hearlng lavolvlng a deflclency of pcrsonal

lncoue tax. A flndlog $f fraud at sucb a hearlng ttregulrce clcar, deflnlte end

unmletakable evldence of, Gvcry elemeut of fraud, includLng wtllful, knowlodge-

able eod lntentlonal wr{ngfu1 acts or omlasioas constltutlng falge repres.ntatlone,



4-

rc8ulElng ln dellberaG? Boopayueot or uaderpeyueoE of taxee.duc eod owl'.g.tt

(!.atter of Waltcr Shutt and Gertrude Shutt, State Tax Connleelon, Jrme 4,

1982 ) .

E. That baeed oa the svldencc preeented, the Audlt Dlvlsloo bag not

sustalned lts burden of provlng that the ftupoeltlon of a fraud pcnalty ls

warraated. Eowever, e{nce the petltlonere have fellcd to deEonstratc that thc

fallure to Pay che tax{e at lseue wae due to reeaoaable cause aad oot due to

wlllfuL neglect, a pen{lty pursuant to Tax Law sectlon 1f45(a)(1) le hercby

lupoaed.

F. That the petl$loae of Daweon lJbttuan Scrvlce Corp., Arthur l{lLlcl end

Keaueth Kahn are granted to the exteat ladlcated 1n Conclualon of Law rfEfr; the

Audlt Dlvlelon le hereby dlrected to oodlfy the notlcce of detcrnlnatLoo aod

denandE for payuent of aalee and use taxes due leeued Deccnber 20r 1983,

Junc 20, 1984 and Augudt 20, l9g4; and thatr sxcGpt es so graated, thc pctitloae

are dented.

DATED: Albaay, New Yorlk

ocT 0 71S6
STATE TN( COI{MISSION

L


