
State of New York :

County of A1-bany :

STATE OF NET,I YORK

STATE TN( COMMISSION

In the Mdtter of the Pet l t ion
o f

Data Access Systems, Inc.

for Redetermination Qf a DeficLency or Revlsion
of a Determinatlon ot Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  12  |  I  /7  9 -8  |  3L  |  82 .

AFFIDAVIT OF I,TAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sal-d addressee ls the Petitloner
forth on said wrapper ls the l-ast known address

ss .  :

Dorls E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
employee of the State Tax Conmlssion, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wlthLn not lce of
Declslon by cert l f ie{ mal l  upon Data Access Systems, Inc.,  the pet l t l -oner ln
the wlthln proceedln$, by enclosing a true copy thereof in a secureLy sealed
postpaLd nrapper addfessed as fol lows:

Data Access Sysfems, Inc.
f56-15 Northernr Blvd.
Fl-ushing, NY 11354

and by depositing sa4e enclosed
post off ice under thf  excluslve
Servlce within the State of New

That deponent flrrther says
herein and that the dddress set
o f  the  pe t l t loner .

Sworn to before me this
lSth day of Februaryi  1986.

ter oaths
eect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
of

Data Ac0ess Systems, Inc.

for Redeternlnatlon of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2  I  L  179-8  |  31  182.

AFFIDAVIT OF MAILING

State of New York :
s g .  :

County of Albany :

Dorls E. Stelnhardt, being duly sworn, deposes and saye that he/she ls an
employee of the State Tax Connlsslon, that he/she ls over 18 years of age, aod
that on the 18th day qf February, 1986, he served the within notice of Decislon
by certifled nall upo4 Seynour Fl"nderr the representative of the petitioner in
the within proceedlngp by enclosing a true copy thereof in a securely sealed
postpald rdrapper addr0ssed as fol-lows:

Seymour Finder
185 Engle Street
Englewood, NJ 07031

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent fufther says that the said addreasee ls the representative
of the petit,ioner herein and that the address set forth on sald wrapper ls the
last known address of the representative of the petitloner.

Sworn to before me thl,s
18th day of February, 1986.

horl.zed to a
rsuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, f986

Data Access Systems, f ,nc.
156-15 Northern B1vd.
Flushing, NY 11354

Gentlemen:

Please take notlce of the Decision of the State Tax Con'mlssioo enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse declslon by the State Tax Commlssl"on may be instituted only under
Artl.cle 78 of the Clvf"l Practice Law and Rules, and must be cormenced in the
Supreme Court of the Etate of New York, Albany County, lrlthln 4 monthe from the
date of thl ,s not lce.

Inqulrles concernlng Fhe conputatl-on of tax due or refund allowed Ln accordance
with thls declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon Unit
Bullding if 9, State Campue
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t lonerrs Repfesentat ive
Seymour Flnder
185 Engle Street
Englewood, NJ 07631
Taxlng Bureauts Representat,ive



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matte of the Petitl,on

DATA ACCES$ SYSTEMS, INC.

for Revislon of a Det€rnlnatlon or for Refund
of Sales and Use Taxe$ under Artlcles 28 ar.d, 29
of the Tax Law for th4 Period December 1, 1979
through August 31, L9q2.

Whether the

tax l labi l i ty.

DECISION

Peti tLoner,  Data Access Systems, Inc.,  156-15 Northern Boulevard, Fluehlng,

New York 11354, f l led a pet l t ion for revisLon of a deternlnat lon or for refund

of sales and use taxeg under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1979 thror igh August 31, 1982 (Fi l -e No. 43226).

A hearLng was he{d before James lloefer, Hearing OffLcerr at the offlces of

the State Tax Comniss{on, Two World Trade Center, New York, New York, on

Septeuber 9, 1985 at l :15 P.M. Pet l t ioner appeared by Seynour Flnder,  C.P.A.

The Audlt  DlvLsl ,on apf leared by John P. Dugan, Esq. (Joseph Pinto, Esq.,  of

counsel) .

Audl{

FINDINGS OF FACT

l .  On March 15, 1983, as the result  of  a f le ld audit ,  the Audlt  Dl-vls lon

lssued a NotLce of Degermination and Demand for Payment of Sal-es and Use Taxee

Due agalnst pet l t lonet l ,  Data Access Systens, Inc.,  ln the amount of $21658.63,

pLus l"nt ,eresr,  of  $521.171, for a total  due of $3,180.34 for the perlod December

1979 through August 31, L982.

Division properly determined petltlonerrs sales and use

1 ,
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2. Pet i t ioner ef igages in software consult ing work. Pet i t ioner 's businese

involves assistlng cll.ents ln solving probleus whlch occur in thelr computer

systems. As a favor to l ts c l lents,  petLt ioner sel ls some hardware'  consist lng

nainJ-y of used conputbr peripheral-s and accessorles such as prlnters and dlek

drlves. Petitloner hhs a small number of cllents and, over the course of the

audit perlodr l-t dealf wlth nine or ten customers according to the sales

involces supplled to the Audit Divlslon.

3. On audit, th+ audltor determlned that petl"tl"onerrs books and recordg

were inadequate to colrduct a complete audlt because petltl-oner maintalned no

general  ledger,  purchdse journal or sales Journal.  Addlt ional l -y,  pet l t lonerts

sales Lnvoices, which were numbered by petitloner rather than preprinted'

appeared to be l"ncomplete. There were approximately 125 lnvolces misslng,

ineludlng one consecuflve group of 90. The auditor, therefore, perforned a

purehase markup auditj Based on petl"tl"oner's cash dlsbursemente Journal, the

auditor found total h{rdware purchases and subtracted an endlng lnventory for

September 30, 1981 of $15,000.00 to arr l"ve at cost of  hardware purchases sold

of $48,625.00. IIe th{n appll"ed a markup of 25 percent, whlch was Less than the

lndustry average ot 4t percent, to account for the fact that petltioner soLd

used hardnare. Petit{oner also had nalntenance service performed on its

eomputers toral l ing $4,S94.00. The audltor included thls amount in pet l t lonerrs

taxable sales whlch tqtal led $63r675.00. Pet l t loner had reported taxable sales

of $31 ,327.O0. The dXfference between audlted sales and reported sales repre-

sented addltlonal tax4ble sales whlch the auditor divlded by reported sales to

arrive at an error rate of L03,26 percent. He applled the error rate to the

sales reported over t{e audlt perlod and then applled the approprlate sales tax
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rate to obtain addltipnaL sales tax due. The audltor also found recurrlng

purchases subJect to i rse tax of f i45.44.

4. Pet i t ioner clncedes that i t  owes use tax of $45.44 on purchases and

$232.88 use tax on cofputer maLntenance, but argues that the $2'894.00 pald for

the maintenance ehoulB not have been factored in wlth taxable sales to deteruine

the error rate becausp the malntenance lras not a taxable sale, but a purchase

subject to use tax. pet i t loner also argues that use of a $151000.00 endlng

inventory was inaccurate because lt was not based on an actual lnventory but

was estlmated by petltl-onerrs former accountant for locome tax purposes wlthout

checking petltlonerfs hardware on hand. Petitloner eubmltted an actual lnventory

taken as of September 30, 1982 which lndicated that the endlng Lnventory ltae

$30,000 .00 .

5. Petitl"oner. also maintains that lts lnvolces lrere complete and that the

mlssing numbers were {reated intentlonally so that petltionerts cll"ents would

not realize that tt hdd such a l-lnlted clienteLe. Petitioner also submltted a

sales lnvoice indicat{ng that a $3,486.20 sale tras returned as defectLve.

llowever, in usl-ng a p$rchase markup based on eost of goods sold, such a refund

would have no impact qn the calcul-ation. Petltloner also objected to use of a 25

percent markup arguln$ that all lts sales were either at cost or at a very low

markup. No evidence gas presented substantlatlng thls clal.m or indlcatlng what

markup petitl"oner nlg$t have used.

CONCLUSIONS OF LAI^I

A. That sect lon 1135 of the Tax Law, in effect dur lng the perlod ln

issue, requl-res every person requlred to collect saLes tax to keep records of

every sale and of the ttax payable thereon. "Such records shall include a true

copy of each sales sl i fp,  lnvolce, receipt,  statement or memorandum... t t .
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Sect ion 1138(a) provl i les that l f  a sales tax return " l -s not f l led, ot  Lf  a

return when flled ls il"ncorrect or insuffl.cientr the amount of tax due shall be

determined by the taxi corr,mission f rom such inf ornatlon as may be avallabl-e. If

necessary, the tax may be est lmated on the basls of external indl-ces.. . r ' .

t 'When records are not provided or are lncomplete and lnsufflcient' it ls lthe

Tax Conmission's]  duty to select a nethod reasonably calculated to ref lect the

taxes due. The burdel l  then rests upon the taxpayer to denonstrate.. . that the

method of audit or th€ amount of the tax assessed was erroneoust' (Surface LLne

Opera tors  Fra terna l  Ofgan lza t ion ,  Inc .  v .  Tu l l y ,  85  A.D.2d 858) .

B. That inasmuch as petltioner dld not ualntatn records of every sale ln

accordance wt"th secti$n 1135 of the Tax Law, the auditor was Just,lfied l-n

conducttng a purehase jmarkup audlt. Petltlonerts argument that gaPs lrere l-nten-

tionally left in its lnvoice numberlng system does not satlsfactorlly expJ.ain why

90 consecutlve involcqs were mlssing whlle most of the remal.nder were present and

in order. Moreover, fletltl"oner had at least nlne or ten regular cll.ents during the

audit perlod rather than the one or tvro to which the testl"nony alluded. Thus'

there would have been no need to make the clLents beLLeve petltloner had no more

than one or trro other customers.

C. That petltionler has not uet it,s burden of proving that the 25 percenr

markup was incorrect. The markup was lower than the lndustry average and

pet i t loner offered no proof other than al- legat ions to refute the percentage.

Petltloner, however, has shown that an endlng inventory of $301000.00 shouLd

have been used in conp[rtl"ng the cost of hardware purchases sold. Addltlonally'

the $2,894.00 in taxabJ-e maintenance charges constltuted a taxable purchase by

petLtioner and should Fot have been added to taxable saLes prior to determlnl"ng

pet, l t ionerts error ratp for computlng addit ional taxabl-e sales. Thus, Pet l t l .onerts



$l ,  138.75, plus interest '  deternl"nedtax l laptl l ty ls
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reduced to

$63 ,625 .00
30 ,000 .00
33,625.0O
8  ,406  .00

42 ,031  . 00

sales and use

as fol lows:

Reported Sales

$21 ,506 .00
9 ,821  . 00

Hardwa]re purchases
Less e[dlng inventory
Hardw{re purchases sold
Markup 25 percent
Hardwdre sales
Less sples reported

$7 ,312 .00
3 ,  339 .00

8 .002
8 .252

$  860 .43
232.88

45.44
$T;Tffi

$584 .96
275.47

m6m

D. That the pet[" t ion of Data

extent indlcated in Cbnclusion of

to nodlfy the Notlce pf Determinat

Taxes Due l-ssued March 15, 1983, a

the petition is tn a1[- other respe

DATED: Albany, New Yprk

FEB I 81eS8

Addltlbnal taxable sales

E r r o r  r a t e  $ 1 0 r 7 0 4 . 0 0  ^ ,
t=ffi 

= '34 = 34 Percent

Erlror Rate-T-- Addltlonal Sales Tax Rate

x .34
x .34

Sales tax due
Use thx on malntenance
Use tpx on purchases

Access Systems, Inc. ls granted to the

Law "C"; that the Audlt Division ie dLrected

lon and Demand for Payment of Sales and Uee

ccordingly; and that, excePt as so granted,

cts denled.

STATE TN( COMMISSION

PRESIDENT

t
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(See Reverse)

'  P  LBq 31 ,3  3gr l

RECEIPT FOR CERTIFIED ilIAIL'
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NOI FOR INTERNATIONAL MAIL
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