
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltloo
o f

D.  L .  Terw l lL lger  Co. ,  Inc . AFFIDAVIT OF MAILING

for Redeterml.natlon of a Deficl"ency or Revislon
of a Detemlnatlon or Refund of Salee & Use Tax
under Articl-e(s) 28 & 29 of the ?ax Law
for  the  Per lod  L2 l I l74  -  513L180.

State of New York :
9 9 .  :

County of Albany :

Davld Parchuck/Janet I'{,, Snayr belng duly sworn, deposee and says that
he/she ls an enpLoyee of the State Tax Co .nlsgion, that he/she ls over 18 yearg
of age, and that on the 26th day of Septenber, 1986, he/she aerved the wlthln
not ice of Decision by cert i f led mal l  upon D. L. Terwl lLlger Co.,  Inc. the
petitioner in the wlthln proceeding, b]r encloslng a true copy thereof ln a
securely sealed postpald lrrapper addreseed as follows:

D.  L .  Terw l l l l ger  Co. ,  Inc .
141 Eagt 25rh Street
New York, NY 10010

and by deposltLng sane encloeed Ln a postpald properly addreseed nrapper in a
poet office under the exclusive care and cuetody of the Unlted Scates Poatal
Servlce wlthln the State of New York.

That deponent further says that the saLd addressee ts the petltloner
herein and that the address set forth on said wrapper Ls the lagt knom addrese
of the pet ic loner.

sworn to before me thls
26th d,ay of September, 1986.

to adnlnlster oaths
pursuant to Tax Law sectLon 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pecltton
of

D.  L .  Terw l l l l ger  Co. ,  Inc . AFFIDAVIT OF MAILING

for RedetermlnatLon of a Deflciency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under ArtLcle(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 lL l74  -  5 l3 I /80 .

State of New York :
s s ,  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 26th day of Sept,ember, 1986, he served the withln
notice of Declslon by certlfied mall upon Raynond Sharenow, the representatlve
of the petltloner l"n the wlthln proceedlog, bI encloalng a true copy thereof ln
a securely seal-ed postpal"d lrrapper addressed as fotlows:

Raynond Sharenow
21 Preston Rd.
Great Neck, NY 11023

and by deposltl"ng same enclosed ln a postpald properly addreesed ltrapper 1o a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner hereln and that the address set forth oo sald wtapper ls the
last knordn address of the representative of the petltloner.

Sworn to
26th day r 986 .

before ne thls
of September,

to adminlster oaths
pursuant to Tax Law sectloa L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

September 26, 1986

D. L.  Terwl l l lger  Co. ,  Inc.
141 East 25th Street
New York, NY 10010

Gentlemen:

Please take notlce of the Decision of the State Tax Conml"ssloo enclosed
herewl.th.

You have now exhausted your rlghc of revlew at the aduLnistratlve level.
Pursuant to sectlon(s) 11.38 of the Tax Law, a proceedlng ln court to revlev an
adverse decislon by the State Tax CommLsslon may be lnstLtuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be conmenced la the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not ice.

Inqul"rles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decision nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audtt Eval-uatton Bureau
Agsessment Revl.ew UnlC
BulLdlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youra,

STATE TAx COMMISSION

cc: Taxlng Bureauts Representaclve

Peti tLonerI  s Representat lve:
Ra5rnond Sharenow
21 Preston Rd.
Great Neck, NY 11023



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

D. L. TERhIILLIGER CO., INC.

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December 1, 1974
through May 31, 1980.

DECISION

PetLt loner,  D. L. TerwlLl lger Co.,  Inc.,  141 East 25th Street,  New York,

New York 10010, flLed a petltlon for revlslon of a deternlnatlon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1974 through May 31, 1980 (Fl le No. 36528>.

A hearlng was held before Frank A. Landers, Hearl.ng Offlcer, at the

offices of the State Tax Comlsslon, Two l,Iorld Trade Centerr New York, New

York'  on March 4, 1985 at 9:15 A.M., wlth al- l  br lefs to be f l1ed by Aprl l  21,

f986. Petitloner appeared by Raynond Sharenow, C.P.A. The Audlt DLvielon

appeared by John P. Dugan, Esg. ( I tart  F. Volk,  Esq.,  of  counsel) .

ISSUES

I. Whether the use of a "test perlodrf audit to determlne petittonerfe

sales and use tax llablll.ty was Justl.fled.

II. Whether the petl.tlonerrs purchaees of negatives aod pJ-atea are exienpt

from sales and use tax as purchases for resale.

III. Wtrether the Notlce of Determinatlon and Demand for Payment of Salas

and Use Taxeg Due dated October 20, 1981 was tlnely lssued or nal"led,
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FINDINGS OF FACT

1. On Octobet 20, 1981, the Audlt  DtvlsLon, as the result  of  a f le ld

audlt, lssued a Notice of Determlnatton and Demand for Paynent of Sales and Uee

Taxes Due agalost the pet l t looer for taxes due of $L9,757.82, plue intereet of

$7,596.39, for a total  amount due of $27,354.2I fot  the perlod December 1, L974

through May 31, L978. The notlce was nailed by certtfted mall on October 20,

1981 at a branch of the Unlted States Post Offlce ln Albany, New York and wae

receLved by petttloner on October 22, 1981. The envelope bore a metered gtamp

of  Octobet  20 ,  1981.

2. Between January 16, 1978 and August 25, 1981, the petltioner executed

etght (8) consents extendlng perlod of llnltations for assessmeot of sales and

use taxes under Artlcles 28 and 29 of the Tax Law, Form AIJ-2.10, the last of

whlch extended the perlod December 1, L974 through May 31, 1980 to Occober 20,

1 9 8 1 .

3. 0n September 20, L982, the Audlt DivLslon, as a result of the same

fleld audlt, issued a second Notlce of Determlnatlon and Demand for PaSrnent of

Sales and Use Taxes Due agalnst the petltioner aesesslng taxes due of $261308.02'

plus lnterest of  $8,681.34, for a totaL amount due of $34,989.36 for the perlod

June 1, L978 through lfay 31, 1980. At the hearlog, the Audlt Dlvlelon agreed

that the taxes deternlned to be due for the perl"od June l, 1978 through May 31,

1979 total l lng $L4,347.58 should be cancel led due to the expirat ion of the

statute of llnltattone. Thls second notlce has therefore been reduced to

$11,960.44 .  The to ta l  amount  a t  i ssue here ln  l s  $31,718.26  ($19 '757.82  +

$11,960 .44r .

4. At all times durlng the perlod at lseuer the petLclooer nas a llchographer

and created prLnted mater laL, 1.e. fol-ders, brochurea'  posters and booklete'  for
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large corporattons such as New York Telephone, Unlon Carblde, American Telephone

and Telegraph, General Foods and Wlnet Advertislng.

5. On audlt, the Audlt Divislon found that petltloner maLotalned couplete

and adequate books and records from whlch the exact amount, of Lts tax llablllty

could have been deternlned. Nevertheless, the Dlvielon used a teat perlod

audtt to deternlne additional taxes of $37,960.00 on recurrl"ng purchasee and

$3r639.75 on unsubstant iated exempt sales. The Divis ion also performed a

detalled audlt to deternlne addltLonal taxes of $7,006.89 on flxtures and

equiprnent and $262.00 on lncreased gross sal-es. The Divlelon also computed a

credlt  due petLt ioner of $2,802.80 on ut l l l t ies used ln product lon. The

addl.tlonal taxes are €runnarLzed as follows:

Recurrlng Purchases
FLxtures and Equl"pnent
Gross Sales Increased
Unsubstantlated Exempt Sales

TotaL Found Due
Less: Ut l l l ty Credlt

Total Due

$37  ,960 .00
7 ,006.89

262 .00
3 ,639 .75

$48 ,868 .64
2  r802 .80

$46 ,065  .84

Of the  amount ,  a t  l ssue hereLn,  $31,718.26  (see F lnd tng  o f  Fac t  r '3 r 'above) ,

$24'852.44 represents t,axes found due on negatlves and plates. Except for

dlsagreeLng with the use of a test perlod audttr the petltloner otherwlse

agrees to the taxes found due on fixtures and equlpment, grose sales increased'

unsubetantLated exempt sales and reeurrlng purchases (other than negatl"veg and

plates )  .

6. On August 25, 1981, subsequent to completlon of the audit, the petltloner

subultted the followl"ng wrltten statement to the AudLt Divlslon:

ttl [slc] agree to the use of test perLods as belog representatlve
of the perlod under audlt ,  December 1, 1974 thru l [ay 31, 1980, aud
lts projection thereof l"n flxlng the tax due ae to categorl.es llsted
be l -ow.  .  . t t .
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7. Petltloner briefly deecrlbed the steps lt follows ln the naklng of

printed materlal. Arcwork, whlch ls usually furnlshed by the customer' l.s

dell"vered to a trade platemaker who ereates a flln negattve of sald artwork.

Next, the platemaker, presunably through a photographlc process, trangfers the

lnage on the negatlve to a prl.ntlng plate. The negaclves and plates are thea

dellvered to petltloner who attaches the plate to a printing preee, adds lak'

and transfers the lnage to the paper. The prlnted naterlal may alao be bound

and,lor laminated dependlng on the job speclflcations. The naterlal ls then ready

for shlpnent to the customer.

8. The negatlves and pLates become the property of the customer, 1.e.

tltle passes when the partlcular job is successfully conpleted and the custoner

ls blLled. Thls ts true whether negatlves and plate{r are actuaLly shlpped to

the customer or retalned by petltloner. Petltloner wllL retaLn the plateg and

negatlves lndeflnlteLy for repeat ordere and destroy them onLy at the customerre

direction or lf the lnformatlon thereon renders them useless. The platee aod

negatlves may not be used for any other customerrs job. Petltloner emphaslzed

the fact that repeat orders cost less because the plates and/or negatives are

al-ready made, The rrGeneral Condlttons for Purchase Order" of General Foods

whLch was furnl"shed to petltloner contalned the foJ-lowing:

' ' IO.O BUYERIS RIGHTS RESERVED

10.1 Buyer reeerves to ltself, and Seller ehall not acqulre, aoy
r lghtr  t l t ler or interest ln any of Buyerte patente, service
marks' trade nameE, trademarks, copyrlghts, lndustrlal or
Lntel-Lectual property rlghtsr or ln any artwork' type' plates'
negatlves or posl.tl-ves arlslng out of or related to thls Order."

The purchase orders of petltlonerrs other customers contalned stnllar language.

9. Durtng the perlod at tssue, petltioner colLected salee tax on approxl-

nately 53 percenc of lts sales. PeEltloner argued, ln the aLternatlve, that
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the paynent of tax on negatives and plates ln such case amounts to double

taxatlon and should not be allowed.

CONCLUSIONS OF LAI{

A. That the Audit Dlvislon was justlfied ln uslng a test perlod audlt to

deternine petltionerts sales and use tax llabLl-ity for the audlt perlod.

Subsequent to the conduct of the audlt, when the petitloner presumably knew the

audit resul-ts, the petitf.oner executed the Etatement agreelng to the use of a

test perlod audlt. Therefore, we flnd unpersuaslve petltlonerrs argument

at this t ine agalnst the use of a test per lod audit .

B. That sect ion 1101(b) of the Tax Law def lnes retal l  sale'  ln part '  ae

fol lows:

r ' (4) Retal l  sal-e. (1) A sale of tangible personal property to
any person for any purpose, other than (A) ,for resale as such or as a
physrca1"o 'pon" , , t la r lo r tang1b1eper "ooaf f ihas ie
a d d e d ) .

C. That the purchases of negatlves and pJ-ates were used by petlttoner ln

the production of printed material for sale to lts customers prior to any

transfer of tltle or possession thereto; therefore, they were not purchaeed for

resale as such or as a physlcal component part of tangLble personal- property

wlthin the meaning and lntent of sectlon 1101(b)(4) of the Tax Law (l$fggl

Baronet Llthograph Co., State '1"; Qommission., August 25, L978; Matter of Harrlson

Servlces, Inc.,  State Tax ConrmissLon.,  January L6, f981; Laux Advert lelng,r  Inc'  v.

S ta te  Tax  Conmlss lon ,  67  A.D.2d f066) .

D. That Tax Law seet lon 1147(a)(1) provldes ae fol lows:

"Notlces and llnitations of time

(a) (f) Any notice authorlzed or requlred under the provlsLons of
thls artLcle may be given by nalllng the same to the person for whoq
it is intended in a postpaid envelope addressed to such person at the
address glven ln the l-ast return filed by hin Pursuant to the provL-
sions of this article or in any appllcatlon nade by hlm or, lf no
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return has been ftled or appl-lcation made, then to such address as
nay be obtalnable. A notlce of deternLnatlon shall be nalled pronptly
by reglstered or certlfl"ed nall. The naillng of such notlce shaLl be
presumptl"ve evldence of the receipt of the same by the persoa to whom
addressed. Any perlod of tfune whlch Ls determlned according to the
provLslons of thls artlcle by the glvlng of notlce shaLl comence Eo
run from the date of nalliog of such notice.rl

E. That the NotLce of Deterninatlon and Denand for Paynent of SaLee and

Use Taxes Due, dated October 20, 1981, was properly l"seued ae regulred by

sect lon LL47(a)(1) of the Tax Law (see Flndlng of Fact r t l r r) .

F. That the pet l t lon of D. L. TerwtlLlger Co.,  Inc. ls dealed and the

notlces of deternl"natlon and denands for paynent of sales and uae taxes due'

issued October 20, 1981 and September 20, 1982 and nodified by the Audit

Dlvislon (see Flnding of Fact "3rr), are sustalned.

DATED: Albany, New York STATE TN( COMMISSION

sEP 2 61980
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