
STATE OF NEIT YORK

STATE TAX COMMISSION

In the .Matter of the Petitlon
o f

D & H l l e y e r s ,  I n c .

for Redetermlnatlon of a DeflcLency or Revision
of a DetermLnation or Refund of Sales and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law for
the  Per lod ,  9 l I l77  -  IL l3Ol83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she is an empl-oyee of the State Tax Commisslon, that he/she Ls over 18 yeers
of age, and that on the 15th day of October,  1986, he/she served the within
notLce of Decision by certlfled nail upon D & H Meyers, Inc. the Petitloner Ln
the wlthln proceeding, by encloslng a true copy thereof ln a securely seal-ed
postpaid rrrapper addressed as follows:

D & H M e y e r s r I n c .
Klngs PLaza
Batavia' New York L4020

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excLusive care and custody of the Unlted States Posta1
Servlce wlthLn the State of New York.

That deponent further says that the sald addressee is the Petltloner
herel.n and that the address set forth on sald wrapper ls the last known address
of the pet i t loner.

Sworn to before me this
15 th  day  o f  October ,  1986.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

D & H !Leyers, Inc.

for RedetermLnation of a Deflclency or Revislon
of a Determinatlon or Refund of Sales and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law for
t h e  P e r i o d  9 / L / 7 7  -  1 1 / 3 0 / 8 3 .

AFFIDAVIT OF MAILING

sta te  o f

County of

New York :
ss .  :

Albany :

Davld Parchuck/Janet M, Snayr being duJ.y sworn, deposes and says that
he/she ls an enployee of the State Tax Comlsston, that he/she le over 18 years
of age, and that on the l5th day of Octoberr 1986, he served the withtn notlce
of Declslon by certlfied mail upon Martln Sanders, the representatlve of the
petltloner in the within proceeding, bI encJ-osing a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as foLlows:

Martln Sanders
3527 HarLem Rd.
Buffalo , l{'I L4225

and by deposlting same enclosed Ln a postpaid properly addressed wrapper ln a
post offLce under the exclusive care and custody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petitLoner hereLn and that the addreas set forth on sald ltrapper ls the
Last knom address of the representatlve of the petitioner.

Sworn to before me this
15 th  day  o f  October ,  1986.

thorlz o ister oat
PUrsuant Tax Law sectlon 174



S T A T E  O F  N E I ' I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

October  15 ,  1986

D&HMeye rs , I nc .
Klngs PLaza
Batavla, New York L402O

Gentlemen:

Please take notlce of the Declslon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnLstratlve level.
Pursuant to sectloa(s) 1138 of the Tax Law, a proceeding ln courE to revlew an
adverse decislon by the State Tax Comlsslon may be instltuted only under
Artlcle 78 of the Civll Practice Law and Rul-esr and must be coumenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths fron the
date of thls not ice.

Ioqutrles concerntng the compucatl"on of tax due or refund al-lowed l"a accordance
with this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assesgment Revlew Unlt
Bulldlng #9, State Campus
ALbanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Repreeentattve

Petltloner t s Representaclve :
Martln Sandere
3527 HarLem Rd.
Buffalo, NY 14225



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

D & H M E Y E R S , I N C .

for Revlslon of a Deternloatl"on or for Refund
of Sales and Use Taxes under Artlcles 28 arlrd 29
of the Tax Law for the Perlod September L, 1977
through November 30, 1983.

DECISION

Petl t ioner D & H Meyers, Inc.,  Klngts Plaza, Batavlar New York L4020,

flled a petl"tion for revlsion of a determlnatlon or for refund of sales and uee

taxes under Artlcles 28 and 29 of the Tax Law for the period Septenber 1, L977

through November 30, 1983 (Ftl-e No. 52292).

A hearlng was held before James J. l,Iorrls, Jr., Hearlng Offlcer, at the

offlces of the State Tax Cornnlseioae State Offlce Bulldlng, 65 Court Street,

Buffalo,  NewYork, on Januar!  I4r 1986 at I :15 P.M., with addlt lonal evideace

to be subnltted by February L4, 1986. Petltloner appeared by Martln Sanders,

C.P.A. The Audit Dlvlelon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,

Esq. ,  o f  counse l ) .

ISSUES

I. I,lhether the Audlt Dl.vlsLonrs denlaL of exemptlon from lnpoaltton of

saleg and use taxes rrlth respect to certain purchases of electriclty coosumed

ln the operatton of petltloner's supermarket wae proper.

II. I'Ihether the nethod used by the Audlt Dlvlslon to determlne the anount

of exempt kl"lowact-hours of el-ectrlcity consumed by certaln equipment ln

petitlonerts supermarket nas proper.
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FINDINGS OF TACT

1. On Septembet 29'  1980' pet l t ioner '  D & H Meyerg, Inc. '  f l led an

Appllcatlon for Credit or Refund of State and Local Sales or Use Tax cLalnl"ng

credit  of  $1,695.00 ln saLes tax pald on certain purchases of electr tc l ty

consumed by petttloner durlng the perlod Septenber 1, 1977 through Septenber 1,

1980. The claLned credlt was preuleed upon petitlooerfe contentlon that the

electrlclty at Lssue was conaumed ln productlon and was therefore exempt from

eales tax. On lts sales tax returns flled subsequent to the period covered by

its refund c1alm, connnenclng wlth the perlod ended February 28, 1981' and

contlnulng through the perlod ended November 30, 1983' petltloner took credLt

for sales tax pald on sl.nllar purchases of electrlcity whlch petttl.oner decernlned

had been coneumed in productlon. Petltloner took $31895.00 ln tax credLts oo

lts sales tax returns for the aforementl.ooed perLoda. As a result, the totaL

amount clalned heretn by petltloaer, lneludlng both credl.t sought by Petlcloner

Ln lts refund appllcatton and credlts taken by petittoner on its saleg tax

re turna '  le  $5 ,590.00 .

2. On Februaty 2L, L984 the Audlt Dl.vl.slon advleed petitloner that itg

clalms for refund or credlt of eal-es tax pald on utllltlee had been reduced

frorn $5,590.00, ae claimed by pet l t loner,  to $I,903.53'  fol lowlng a review of

petitlonerrs appllcatlon and documentatlon subnltted ln support thereof. The

Audtt Dlvlslon deducted the amount of credlt computed to be due petltloner for

the entl"re period (9lL/77 - LIl3Ol83) from the amount of credic for saleE tax

pal.d on utlLlties actually taken by petitloner on lts sales tax returns for the

perlod December 1, 1980 through November 30, 1983. Thie reeulted ln an aseertlon

of addltlonal sales tax due ln the a,mount of $1 '99L.47. Based upon thLe

determlnation, the Audlt Dlvlslon lssued to petltloner on February 21' 1984'
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two nottces of determl.natlon and demands for payment of sales and use taxes due

whlch granted petltloner credl.t ot $796.52 fot the perlod Septenber 1, 1977

through November 30, 1980 and also for the perLod ended November 30' 1983. Io

addl"tl"on, sald notices asserted addltlonal, tax due of $2,787.99 for the perlod

December l, 1980 through August 31, 1983. The net amouot of addltlonal tax

due fron petLtloner aa aaserted by the Audit Dl.vlslon was therefore $1r99I.47,

plus incerest.

3. At aLl- tlmes during the perlod at lssue herelnr petltloner owned and

operated a supermarket ln Batavla, New York whlch nas open 24 hours per day.

IncLuded anong the storets operatlons were meatr produce, dell and bakery

departments, Petitlonerts clalmed exemptions lrere prenieed upon purchases of

electrlclty used to operate some 21. separate pleces of equlpment ln use throughout

Che store. The Audlt Divlslon granted exemptton from lmposltion of saLee tax

for purchases of electrl"clty wlth respect to 14 of the ltems ln questlon. The

Audit Dlvlsion dlsallowed, ln full, exemption from sales tax wLth respect to

electrl"city purchases for three pieees of equl"pnent l"n petlcionerre produce

department, two pteces of equlpment ln petlEloner's meat departmentr and one

plece of equlpnent ln petltlonerts dell and bakery departmeot. The Audlt

Dlvlslon dlsallowed, ln part, exemptton for eLectrlclty purchasee for one ltem

Ln petitionerts meat department. Speciflcally, the dlsaLl-owed items were aa

folLows:

DISALLOI.IED IN FULL

Descrtptlon
Meat Prep. Dalry Cases
Produce Prep. & Cool-er
Wrapper
Scale
Scale
Revolvlng 0ven

Make
copei31?[
Copeland
Ileat Sealing
Hobart
ElectronLc Scale
Barbecue Klng
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DISALLOWED IN PART

Meat Cooler Copeland

4. The Audlt Dlvlslonfs denlal of petltlonerts clalmed credlt wlth

respect to lts purchases of electrlclty for the equlpment llsted ebove waE

premised upon the Audlt Divlelonrs position chat such electrlclty waa oot

consumed dl"rectly ln the productl"on procesa.

5. The scaLes ln petitlonerts produce department were ueed to welgh

customerst purchases of produce. The wrapper was used to package varloue

products before such products were placed in open cases for eale. PetlEloner

tntroduced no evldence as to the nanner ln whlch the renainlng disallowed lteme

Ilsted above were used.

6. RegardLng lts produce department operattons' petltloner took the

posltion that the equlpnent ln questlon was used ln the flnaL stage of the

productlon of goods for sale by farnlog and therefore the electrlclty consumed

by such equlpment ehould be exempt from sales tax.

7. Wlth reepect to the Audtt Divisionts partial denl"al of exemption for

purchasee of electrlclty consumed by pettttonerts meat cooler, the Audlt

DlvLsLon reduced the length of average dally exeupt usage fron petltlouerrs

clained 20 hours per day of usage to the Audlt DlvLslonfs assertton of 18 houra

per day of exempt usage. Thls reductlon was preuLsed upon the Audit Divlelonrg

contentlon that the electrl"clty consumed by thl"s item was partly used for

nonexempt purposes. Speclfically, the Audlt Dlvtsl"on contended that thle lteu

was uged when the store was closed to store meat whlch had prevlously been

placed out for sale.

8. In support of lte refund claLm, petl"tloner submltted to the Audlt

Dlvlsion a survey of the electrlcl"ty consumption of each of the 2l plecee of
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equLpment for whtch petitloner clained exempt,lon wlth respect to its purchases

of electriclty. The survey was prepared on petl"tlooerrs behalf by Energy &

Value Consultants, Inc., and set forth a descrlptlon of each of the 21 lteus

together wLth lts respectlve make and model number. For flve of the items' the

survey set forth flgures lndlcattng each ltemrs horaepower, voltage' and

amperage. For four of the lteme, the survey set forth ool-y horsepower aod

vol-tage fLgures. Wlth respect to slx of the itemsl onl-y voltage and amperage

figures lrere provLded, and with reepect to anocher etx of the lteme oaly

voltage flgures nere provlded. Fl"nally, !d"th respect to all 21 lteue, the

survey set forth kllowatt-hours of use, length of average dally usage and

klLowatt-hours of uee per day. The survey did not lndlcate the nanner by whlch

the flgures l.ndlcating ktlowatt-hours of use were deternined.

9. After naklng lts determLnatton as to whlch equtpment consumed el-ectrlclty

dlrectly in productl"on, the Audtt Dlvlslon sought to determl"ne the proportlon

of petltloner's purchases of electrlclty which quallfled for exemptlon frou

sales tax. To make thls determl.nation, the Audlt Dlvlsion first calculated

kllowatt-hours for each ptece of equl.pnent whtch lc had deternlned was ueed in

productton. With respect to each of the allowed items for whlch the survey

llsted a horsepower flgure, the Audit DlvLslon used that horsepower flgure to

calculate klLowatt-hours by the foLLowing foruula:

Horsepower x 746 v,1 -__
f ,000.- 

= Kilowatt-hours

10. With respect to those ltems for whlch horsepower figures lrere not set

forth ln the eurv€]r but for which voltage and amperage flgures were eet forth,

the Audlt Dlvislon ueed such voltage and amperage figures to deternlne kLlowatt-

hours by the followlng formul-a:
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= Kllowatt-houre

11. Wlth respect to the allowed itens for whlch neither horsepower nor

amperage flgures nere provlded, the Audl"t Dlvlslon accepted the kilowatt-hours

figure set forth in the survey in naklng their determlnations.

L2. The foruula set forth ln Findlng of Fact "9" lras derl.ved from lnforna-

tlon furnished to the Audlt Divleton by the New York State Eoergy Offl.ce aod

the UnLted States Department of Energy and was baeed upon a study of electrlc

motors rangtng fron I to 125 horsepower and havlag an average effl.cleacy of 85

Percent.

13. Ilavlng made its determlnatlon as to kLlowatt-hours of exempt usage

consumed by petltlonerts equLpnent and the hours per day of such exemPt u88g€r

the Audit Dtvlslon then calculated the ratlo of kl"lowatt-hours of exempt usage

to total- kllowatt-hours of usage. This ratlo was then appLled to the total

amount of petltlonerre purchases of electricLty to determlne the amount of such

purchases qual-ifylng for exemptLon. The Audlt DlvLslon used petltionerrs

utlllty btlls to determlne petltlonerrs total kllowatt-hours of usage and lte

total purchases of electrlctty.

14. The horsepower flgures for the 7 pleces of equlpment whlch listed such

lnfornatlon ranged from 0.25 horsepolrer to 7.5 horeepower.

15. At the hearLng petl"tloner contended that lts equlpment ltas older than

the equLpmenr upon whlch the Audlt Divlslonrs fornula (as set forth ln Flndlng

of Fact r'9") was based, Petltloner stated that the motors Ln its equlpment

were therefore less efflcLent than those upon whlch the Audlt DLvlelonrs

fornula was based. Petltloner clatmed that, glven the snall slze and lneffl.clency

of the motors used ln the equipnent at iggue, the kllowatt-hour caLculatione

which were made uslng the fornula set forth ln Flnding of Fact "9" were loaccurate.
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Petltloner further contended that the Kllowatt-hour calculatioas as set forth

ln lts survey (Flndlog of Fact tt8", supra) accurateLy refl-ected the conaumptloa

of el-ectrlctty by the equlpuent ln questlon. Petttloner falled to substancl.ate

lts clain regardLng the age and relative Lnefficlency of lcs equlpment.

L6. Of the 21 plecee of equipment for whlch petltloner subnltted data

regardtng kllowatt-hours ln lts survelr petltloner used the fornula get forth

ln Flndlng of Fact 'r10" to determlne kilowatt-hours fot 4 of the ltems. Of Che

17 remalnlng ltensr petltionertg data dld not lndlcate the baste for its

kllowatt-hour deternlnat{ons .

L7. Petltloner clalmed that the "Barbecue Revolvlng Oveott, for whlch

exemptton was dlsallowedr was lncorrectLy ll"sted on the survey subnLtted ln

support of lts clatn. Petltloner stated that thls lten had not been used "for

eeveraL yearstt and that a tfPreclglon 0venrt, used to bake bread and other bakery

products, had been l.n use in lte store since that tLoe. Petl"tloner preaented

no evldence aa to when the trPrecLslon Ovenrr was placed lnto servlce ln tts

s to re .

CONCLUSIONS OF LAW

A. That sectlon 1115(c) of the Tax Law provldes for an exempclon from the

sales and use taxes lnposed under sectlons 1105 and 11.10 of the Tax Law as

follows:

ttFuel, gas, electricity, refrigeratlon and steam' and gas,
el-ectrl"c r ref rtgeratl"on and etean servl"ce of whatever
nature for use or consumpttoa directly and excluslvely ln
the productlon of tangtble pereonal property' gas, electrlclty'
refrigeration or ateam, for sale, by manufacturlng' processlng'
assembllngr genetatlng, reflnLng, minLng, extracting'
farmlng, agrlculturer horticulture or fLoriculture, ehalL
be exenpt from the taxes l.npoaed uoder subdlvlslons (a) and
(b) of sectloo el-even hundred fl"ve and the eompensattng use
tax imposed under section eleven hundred ten.tl
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B. That 20 MfCRR 528.22(c) provtdee the following with respect to sectloo

1115(c)  o f  the  Tax  Law:

"(c) Directly and excluslvely. (1) Dlrectly neans the
fuel' gasr electrLcity, refrlgeratl.on and steam and llke
services and must durlng the productlon phase of a procesae
elther:

(f) operate exempt production machlnery or equipment,
or

(1f) create conditlona neceaaary fot productlon, or

(111) perforn an actual part of the production

Process.

(2\ Usage ln activittes colLateral to the actual
productlon process l.s not deened to be used dlrectly ln
productlon.

(3) (1) ExcluelveLl meana that the fuel, gae, electrlcl.ty'
refrl"geratloilai?l-FEffi and llke servlces are used ln total
(LOOZ, ln the productlon process.

(11) Because fuel,  gas, electr lc l tyr refrLgerat ion
and steam when purchased by the user are normaLly reeelved
ln bulk or in a contlnuous flolr and a portlon thereof l.e
used for purposes whlch would nake the exemptlon tnappl-leable
to such purchasee, the user may claln a refund or credlt
for the tax paLd onLy on that portLon used or consuned
dlrectly and excluelvely l"n production.rl

C. Thatr Ln view of the aforectted statute and regulatlons' the Audlt

DLvlalon properly denl-ed exemptlon from sales tax for petlttonerrs purehases of

electrlcity consumed ln lts produee department by the equlpnent described in

Flndlng of Fact rr5rr. Petitlonerrg scale ls and lras a convenlence for tte

customersr aidlag petitloner ln the eelllng and dlstrtbutLon of produce. The

scale is ln no way related to the production process. SinllarLy, the nrapper

also serves petitloner ln the dlstrlbutl"on and seLll"ng of produce. Io no lray

does the wrapper effect a change ln the nature, shape or form of the produce
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(see 20 NYCRR 531.2[e]] .  Coneequent ly,  the Audlt  Divl"slon properly denied

exempt,lon for purchases of electrlcLty consumed by thls equtpment.

D. That petitloner has falled to meet the burden of proof lnposed upon lt

by law to establlsh wherel.n the Audit Dlvlslonrs deternlnations wlth reepect to

its rrMeat Prep Dalry Ceses", ttProduce Prep and Coolertt, and rrRevolvl.ag Oveott

were lmproper. Inasmuch as petlCl"oner failed to presetrt any evidence aa to the

uanner ln whlch thls equlpnent was used, lt has failed to show that the electrlclty

consumed by such equlpment lras consumed I'dlrsctLy and excluslvely" in the

product,ton of tanglble personaL property for saLe.

E. That petltLonerrs clalned average dall-y exempt usage of 2Q hours for

l.te meat cooler was proper. Inasmuch as petltloaertg store rtas open 24 hours

per day, the Audlt DivLslonrs contention that the neet cooler and meat preparatlon

room nere used for nonexempt purposes when the store wae closed ls wlthout

merlt. The Audlt Division, therefore, tmproperly reduced the usage fron 20

hours per day to l8 hours per day.

F. That the Audlt Dlvlston properly recalculated the kllowatt-hours of

exempt electrLcaL use consumed by the equlpment ln petltlonerrs etore. I{hile

petltloner submltted a survey wlth apparent kllowatt-hours fLgures for each

ltem of equipnent at lssuer petltloner falled to set forth che bas{e of l.te

caLculations. Pecitloner falled to establlsh lts contention that than motors

operatlng the equlpment at isgue were oLder and less efficlent that the motora

upon whtch the Audlt Dl.vlsionfs formula was based. In addltlon, Petltloner

fal"Led to establ-lsh the valldtty of lts survey. Thte fallure le especlally

apparent ln vLew of petltlonerts contentloo that one of the items Llsted on the

survey had not been used by petltloner ttfor eeveral yeerstt (gg Flnding of Fact

rr17", eupra). Petltloner has thus falled to show whereln the Audlt Dl.vletonre
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calculatlons were inproper or unreasonable and has further fall-ed to establl"sh

the reasonableness or accuracy of lts oern calculatlons.

G. That the petltlon of D & H Meyers, Inc., Ls granted to the extent

l.odlcated ln Concluslon of Law frE"; that the Audlt DlvleLoo ls hereby directed

to recompute the notlces of decermlnatloo and demands for payneot of salee aod

use taxes due dated February 21, 1984 ln accordaoce therewl.th; and that' excePt

as so grantedl the petltlon of D & H Meyerse Inc. le ln all- reepects denled.

DATED: Albany, New York STATE TN( COMMISSION

00T I 51s86
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