
STATE OF NEW YORK

STATE TN( COMMISSION

In the ldatter of the Petitl.on
o f

Michael Currier
dlbla Mikef s Sunoco Service

for Redeterninatlon of a Deflclency or RevLsion
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
PerLod 1  l /30 /80-21 28  l8L ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet M. Snayr belng duly swornl deposes and saye that
he/she Ls an employee of the State Tax Conm'lsslon, that he/ehe ls over 18 years
of age, and that on the 15th day of September, 1986, he/she served the wlthla
notlce of Declslon by certlfied nal.l upon Michael Currier, dlbla Mlkere Sunoco
ServLce the petitioner Ln the wlthln proceedlng, by enilosLng a true coPy
thereof in a securely sealed postpald wrapper addressed ae foll-ows:

Michael Currler
dlbla Mikers Sunoco Service
5495 Irish Rd.
N. Tonawanda, NY L4I20

and by deposlting same enclosed in a postpaid propetly addreesed rrrapPer iD a
post offlce under the excluslve care and custody of the Unlted States Postal-
Servlce withtn the State of New York.

That deponent further says that the saLd addressee is the petltl.oner
hereln and that the address set forth on said ril'rapper is the last kno$n addreee
of the pet i tLoner.

Sworn to before ne this
15th day of Septenber,  1986,

pursuant to Tax Law section L74



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N B W  Y O R K  L 2 2 2 7

Septenber 15, 1986

Mlchael CurrLer
dlbla Mlkers Sunoco Servlce
5495 Ir lsh Rd.
N. Tonawaoda, NY L4L2O

Dear Mr. CurrLer:

Pleaee take notlce of the DeclsLon of the State Tax Comlsslon enclosed
herewlth.

You have aow exhausted your rlghc of revl"ew at the admlnLstratl.ve level.
Pureuant to sectton(e) 1138 of the Tax Law, a proceedlng ta court to reviett 80
adverse decLslon by the State Tax Commlsston may be lnstltuted only under
Artlcle 78 of the Civll PractLce Law and Rules, and must be cor"meoced io the
Supreme Court of the State of New York, Albany County, wlthln 4 nooths from the
date of thls notlce.

IoquLries concerning the computation of tax due or refund allowed la accordance
wlth thls dectsLon uay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Eval-uacLon Bureau
Aseesement Revlen Unlt
Bulldlog #9, State Ganpue
ALbanyr New York L2227
Phone # (518) 457-2086

cc3 Taxlng Bureauts Representative

Very truly yours'

STATE TA)( COMMISSION



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltl.on

o f

MICIIAEL CURRIER
dlbla MIKE| S SUNOCO SERVICE

for Revislon of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the PerLod November
through February 28, 1981.

DECISION

requlred to collect aales tax'

taxable sales of gasoline.

Refund
28 and 29
30,  1980

PetitLoner, Michael Currier d/b/a Mikefs Sunoco Servlce ' 5495 Irish Road'

North Tonawanda, New York 14120 fll-ed a petltlon for revlslon of a determlnation

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod November 30, 1980 through February 28, 1981 (Ff le No. 50475).

A hearlng was held before James J. Morr is,  Jr. ,  Hearlng Off lcer,  at  the

off lces of the State Tax Commission, 65 Court  Street,  Buffalo,  New York'  on

January 13, 1986 at 2t45 P.M. Pet i t loner appeared Eg g. The Audlt  Dlvls ion

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUE

Whether petltioner rilas

fl1e sales tax returns and

a vendor of gasoline

pay over sales tax on

FINDINGS OF FACT

l .  On Decenbet  20 ,1983,  as  the  resu l t  o f  a  f le ld  aud l t '  the  Aud l t

Dl.vLslon Lssued agalnst petltloner, Mlchael Currier dlbla Mikefs Sunoco Servlce,

a Notlce of Determlnatlon and Demand for Paynent of Sales and Use Taxee Due ln

the  amount  o f  $101899193 p lus  penaLty  o f  $2 '724.98  p l -us  in te res t  o f  $4 '126.89

for a total-  due of $17,751..80 for the perlod Septenber 1, 1980 through November 30,

L982.
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2. From September 1, 1980 through March 1981, Michael- Currler rented the

bay area of a gasoline servlce station fron Harol-d Gelger for the sum of

$500.00 per month. As a condltlon of the rental, Mr. Currier ltas requlred to

pump gasoline for Mr. GeLger; in return, Mr. Currier received a counleslon of

four cents for each gal-J-on of gasoLLne purnped. Each day Mr. Currler completed

a dally report sheet showing the number of gallons pumped, total gae eales and

total- credit card sal-es. On a dally basls, he deposLted cash receipts ae ehown

on the report sheets directly into Mr. Gelgerfs account at Manufacturers and

Traders Trust Company. He subtracted hls own conmlsslon from recelpte on the

last day of each week. Credit card sales were made through Sunoco credlt cards

uslng Geigerts account. Once a week a Gelger employee came by and collected

the credit sl-lps from Mr. Currler. Mr. Geiger collected on aLl credit ealee

dlrectly from Sunoco. ThLs arrangement ended ln March 1981 when Gelger Enter-

pr lses, Inc.,  f l led for bankruptcy. Mr. Curr ler then began paylng rent dlrect ly

to the onrners of the gasoline servlce statlon. The record does not reveal

whether or not Mr. Currier began to seLl gasoline on hLs own.

3. Mr. Currier operated an automobll-e repalr busLnese on the premlsee

rented from Mr. Gelger.  He sold t l res, batter les and accessorlesr performed

New York State lnspections and repaired vehicles. The repair work and accessory

sales were compl-etely unrelated to the Gelger gasollne sales. Mr. Currler

appl-led for and recelved his own sal-es tax Certiflcate of Authorlty so that he

could collect tax and flle returns on hl.s non-gaeollne sa1es. The sales tax

assessments under conslderation are onl-y for thoee quarters ended November 30,

1980 and February 28, 1981, during which Mr. CurrLer rras engaged ln punplng

gasollne for Mr. Geiger. For all other quarters ln the audlt perlod and for

all non-gasoline sales, lt was determlned that Mr. Currler had tlnely flled and
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correctly reported saLes tax due. It was Mr. Currlerrs understandlng that

Mr. Geiger was reportlng and paylng over the sales tax due on all gasollne

sa les .

4. The auditor determlned, as stated ln hls report, ttthe vendor [Mr. Currler]

never purchased gasollne durlng the audit period, however, the vendor dld enter

into an oral- agreement wlth Geiger Enterprlses, Inc. (ttcelgert') to eell Gelger

gasollne.r' An audit of Geiger dlscl-osed that L24,782 gaLLons of gasollne were

dellvered to Mikets Sunoco ServLce durLng the audlt perlod, and sales of thls

gasoline were never reported either by Gelger or Mr. Currler. The tax due on

these sal-es was assessed agalnst lr{r. Currler, ttslnce no written contrect coul-d

be produced by the vendor to substantiate Geiger Enterprlses, Inc. oraL agreement

to pay al l -  sales taxes. rr

CONCLUSIONS OF LAW

A. That sect ion 1133(a) of the Tax Law provldes, ln part ,  that "every

person required to collect any tax imposed by [Artlcle 28] shal-l be personalLy

llable for the tax Lmposed, collected or requLred to be collected under thls

artLclerr. Section 1131(1) of the Tax Law lncludes withLn the term t'person

requlred to col-lect taxrr, ttevery vendor of tanglble personal property or

serv ices . . . t ' .  Sec t lon  1101(b) (8 ) (1 )  de f lnes  the  te rm vendor ,  ln  par t ,  as  t ta

person maklng sales of tangible personal property or servlces, the receipts

f rom wh lch  are  taxed by  th is  a r t i cLe . . . " .

B .  That  sec t lon  1101(b) (8 ) (1 f )  p rov ldes  tha t :

ttWhen in the opinion of the tax conrmlsslon lt le necessary
for the efficlent admlnistratlon of thls article to treat
any salesman' representative, peddler or canvaaaer aB the
agent of the vendor, dlstrlbutorr suPervl.sor or employer
under whom he operates or from whom he obtalns tanglble
personal property soLd by hlm or for whom he sol-icits
buslness, the tax conrmisslon may' in its dLscretlon' treat
such agent as the vendor jolntly responsible wlth his
principaL dlstrlbutor' supervl-sor or employer for the
coLlection and payment over of the tax.rl
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C. Thatr ln a simllar case, the State Tax Conmlsston deternlned that the

lndlvldual punping gasollne for GeLger wa€r hl.neelf a vendor wlthlo the meaolug

and intent of  sect lon 1101(subd. tbl lSl)  of  the Tax Law and thus persooal ly

llable for tax due on gasoltne sal-es (Donald Manrnosar d/P/a Donrs Auto, State

Tax Conm., August 6, 1985).  However,  ln hls relat lonshlp wlth Gelger,  Mr,

Currier was sltuated qulte dlfferently fron the petltloner Ln Mamosar. Llke

Mr. Currier, Ma,rnrnosar punped gasollne for Gelger ln return for a cornmteglon on

the number of galLons pumped' but unllke Mr. Currler, Mamnosar nas actually

involved in gasollne purchases and ln recordkeeplng for sales ta:x purpoees.

When gaeoLl-ne was deLlvered to Mammosarts statLon, he pald the driver from

gasollne receLpts, subtractlng hls own cornmisslon and adJuetlng for credlt

card sales. For salee tax accountlng purposes, Mammosar kept records and

reported sales to an accountant seLected by Gelger. Mamoear pald a fee to the

accountant for hls eervices. In contrast, Mr. CurrLer was not dlrectly lnvolved

ln gasollne purchases (Flndlng of Fact "4'r) and had no lnvoLvement whatgoever

ln Gel"gerrs accountl.ng or recordkeeplng proceduree. He nerely collected the

punp prlce on gasollne sold and deposited the sales recelpt,s dlrectLy lnto

Gelgerrs account. A Gelger enployee came by weekly to collect credlt card

sLlps. Mr. Currler dld not enploy or work wlth a Geiger accountaut for sales

tax purposes.

D. That Mr. Currl"er was not a vendor of gasollne. At hearingr Mr. Currler

produced credlbl-e evldence of an oral agreement, whereby he wag to act for

Geiger by punplng Gelger gaaolLne and turnlng over all recelpts' mLnus a

conrml"seion, to Gel"ger. In ltght of the nature of the contractual reletloaehlp

between Gelger and hlnself, Mr. Currl"er reasonably belleved that he had no duty

to keep records, fl.le returna or pay over a tax when due. Furthermore, Mr. Currler
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was dlllgent in carrying out what he percelved to be hLs own responslbilitles

to New York State. Under the clrcumstancee, it would be unfalr to treat

Mr. Currier as a vendor of gasoLlne Jolntly responsible wLth Gelger for colLectlon

and paynent over of tax.

E. That the petitLon of Mlchael Currler dlbla Mikefs Sunoco Servlce ls

granted and the Notlce of Determlnatlon and Demand for Paynent of Salee and Use

Taxes Due lssued on December 20" 1983 ts cancelled.

DATED: Al-bany, New York STATE TAX COUMISSION

sEP15lsffi

SIONER
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