
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Ellen Cubbln
dlbla Jer icho Sandwich Shop

for Redeterminat lon of a Def ic iency or Revlsion
of a Deternl-nat,ion or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  3 / L / 7 7  -  2 1 2 9 1 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnlssion, that he ls over 18 years of age, and that on the
10th day of January, 1986, he served the withln not ice of Decislon by cert l . fLed
maLl upon El len Cubbin dlbla Jer icho Sandwich Shop the pet i t toner ln the
withln proceeding, by enclosing a true copy thereof ln a securely sealed
postpald rrrapper addressed as fol l -ows:

El len Cubbln
d/bla Jer icho Sandwlch Shop
117 I^I .  Jer icho Tpke.
Huntington Scat ion, NY 7L746

and by deposit lng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald wrapper ls the last known address

Sworn to before me this
l0th day of January, 1986.

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ellen Cubbin
d/bla Jer lcho Sandwich Shop

for Redeterminat ion of a Def ic iency or Revislon
of a DetermLnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  3 / 1 1 7 7  -  2 1 2 9 / 8 0 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmlssl-on, that he ls over 18 years of age, and that on the
10th day of January, 1986, he served the r ' r l th ln not ice of Decision by cert i f l "ed
mal l  upon Michael D. Solomon, the representat lve of the pet i t ioner ln the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael D. Solomon
Plncus & Solomon
2950 Henpstead Tpke.
Lev l t tom,  NY 11756

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner herein and that the address set forth on said lf,rapper ls the
last knor^m address of the representatlve of the petitioner.

Sworn to before me th is
l 0 th  day  o f  Janua ry ,  1986 .

ster oaths
sec t lon  174

to adm
pursuant to



ffiNew York State Tax Commission
TAX APPEATS BUREAU
W.A.  Har r lman Campus
Albany ,  New YorR 12227

January 10, 1986

Ms. El len Cubbin
d/b/a Jer icho Sandwlch Shop
117 West Jer lcho Turnplke
Huntington Stat ion, NY I I746

Re: El len Cubbin
dlbla Jerlcho Sandwich Shop

Dear Ms. Cubbin:

As you can see fron the enclosed decision of the State Tax Coqrmlsslon,
your pet i t ion has been denied.

I would llke to point out to you that ln addition to your rlght to appeal
the declslon through the court system, you may qualify for tax amnesty wlth
respect to the penalty port ion of the assessment i f  you act pronpt ly.

The tax amnesty program is a one-tine opportunlty for taxpayers to pay
their  back taxes wlthout penalty.  In general ,  pa)rment ln ful l  ls required'
but an amnesty lnstallment plan is available under certain circumstances.

If you are lnterested ir\ tax amnesty, telephone the following number:
1-800-CALL-TAX. Please note that tax amnesty ends January 31, 1986.

Very truly yours'

Robert  F. Mul l igan

RFM/dan
Enclosure
cc: Pincus & Solomon

2950 Hempstead Turnplke
Levi. t town, NY LL756



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 10, 1986

El1en Cubbin
dlb/a Jer lcho Sandwlch Shop
117 I^I .  Jer icho Tpke.
Hunt ing ton  Sta t lon ,  NY I I746

Dear Ms. Cubbln:

Please take not ice of the Declsion of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the admlnl-strative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revl"ew an
adverse decislon by the State Tax Commlssion may be lnst i tuted only under
Art ic le 78 of the Clvl l  Pract lce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date  o f  th ls  no t ice .

Inquiries concernlng the computation of tax due or refund allowed ln accordance
with thi .s decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litlgation Unlt
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t lve
Mi.chael D. Solomon
Pincus & Solomon
2950 Henpst,ead Tpke.
Levit torrm, NY 11756
Taxing Bureauts Representat ive
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STATE TN(

NEI^I YORK

COMMISSION

In the Matter of the Petitlon

o f

ELLEN CUBBIN
DIBIA JERICHO SA}IDWICH SHOP

for Revislon of a Deternlnation or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod March 1,
through February 29, 1980.

Refund
28 and

r977
t o

DECISION

Petl"tloner, Ellen Cubbtn dlbla Jerlcho SandwLch Shopr 117 t'leet Jerlcho

TurnpLke, Euntington Statton, New York 11746r flled a petltlon for revlelon of

a determlnation or for refund of sales and use taxes under Artlcles 28 and, 29

of the Tax Law for the perLod March 1, 1977 through Februaxy 29, 1980 (File No.

37948).

A hearlng was hel-d before Arthur Johneon, Ilearing Officer, ag Ehe officee

of the State Tax Comlsslon, Two t{orld Trade Center, New York, New Yorkr on

May 8, 1985 at l:30 P.M. Petltioner appeared by Plncus & SoLouon (Mlchael D.

SoJ-omon, Esq.,  of  counsel) .  The Audtt  Dlvis ion appeared by John P. Dugan, Bsq.

(W1111an Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether

and use taxes due

II. I{trether

of the Department

the Audit Divl.slon correctly determined the amount of salee

from the pet i t loner.

the Tax Comisslon ie bound by nlsinformatLon glven by enployeee

of Taxatl-on and Finance.
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FINDINGS OF FACT

1. Fron 1976 unt l , l  l ts sale in March, 1980, pet i t ioner,  El len Cubbln'  wae

the sole owner and proprietor of Jerlcho Sandwl-ch Shop, 117 West Jerlcho

Turnpike, Huntlngton Statlon, New York 11746.

2. On March 20, 1980, Ms. Cubbln sold the sandwlch shop to another party

who continued to operate the bueinesa under the same naae. The Department of

Taxatlon and Finance was properl-y notlfled of the sale and consequentLy lssued to

Me. Cubbin a Notice to Seller, dated March 20, 1980, lnetructing her to eubnlt

certaln infornatlon lncluding a bulk sale queetlonnalre.

3. On May 14, 1980, the Audlt Divielon l.ssued to petltioner a Notice of

Determination and Demand for Paynent of Sales and Use Taxes Due for the perlod

March 1, 1977 through Februaxy 29, 1980 ln the amount of $9 1957.94, plus

penal- ty of $1,852.93 and statutory interest.  The not ice etated that becauee

of petltlonerrs failure to subnl"t the l"nformatlon requested, the Audlt Dlvlslon

had estftnated taxes due by treatlng 95 percent of the buslnessts reported saleg

as taxable. I t  also stated:

"Thls not lce ls ln addit lon to not lce 119459954L, 08131176: 9474960L,
02 /28177 ;  94927436 '  08 /31177;  95005510,  LL l30178;  D7808294897,
02 |  28 |  7 I  ;  D79012381 87, 05 I  3L |  7 8t  D790407 2620, 08 I  3I  |  78 ;  S7908030707'
02128179 i  D7910238676;  05  13 t179. "

4. On June 12, 1980, the Audit  DlvisLon recelved from Ms. Cubbiu a

petltlon for revlsion of the above determl"natLon whlch asserted that she had

never received the proper forms with which t,o provide the requeeted lnfornatlon.

She also contested the Audlt Divlsionra use of an estlmate to determlne taxes due.

As a result of correspondence between the Audit Divlslon and Ms. Gubbln, a bulk

sale questlonnalre was sent to her on July 20, 1981. It was never returned.

Based on addltlonal lnformatlon recelved after the issuance of the above notlce,

the Audlt Divislon lseued to petltloner a Notlce of Assessnent Revlew dated

December 17, 1981 which showed an adJusted tax due of $81931.10'  plus penalty
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and ln te res t  o f  $5 ,606.57 ,  fo r  a  to ta l  o f  $14,537.67 .  Th is  no t lce  a l -so  ind lca ted

that the taxes due were ln additlon to any taxes prevlously reported and patd.

Enclosed was another buLk questionnal.re with lnstructions for lts conpletlon and

return. Thl-s questionnalre nas returned statlng that the business oluned by

Ms. Cubbin was operated as a sandwlch shop selllng only food and soda.

5. The questlonnaire was sent to the Suffolk Distrl.ct Offlce tn order to

make a determlnation as to the accuracy of the assessment. An audltor vLeited

the premlses of Jericho Sandwlch Shop. Based on her observations of the buslnees

as it was operated by the subsequent olrner and the informatlon contalned ln the

bul-k sal-e questlonnaire, the Audit DLvlslon determlned that 95 percent of petitlonerts

reported gross sales lrere properly treated as taxable.

6. Although the two businesses may not have been operated ln an identLcal

fashion, Ms. Cubbln ran the Jericho SandwLch Shop Ln a manner very simllar to

that of the subseguent olrner.

7. Prlor to the opening of the sandwich shop, Ms. Cubbin rras a housewlfe

wlth no prevlous business experience. Her husband handl-ed aLl flnancLal

matters lncluding the fll ing of tax returns. Before the business ltas eold, ehe

became aware that not all sales taxes reported had been pald. Three subpoenas

were lssued agalnst Ms. Cubbin on May 16, 1980; however,  by Novenbet 23, 1981'

she had paid al-l of the delinquent taxes and obtained satisfactions as evidence

of this. DespLte clear statements on the instant notice that the tax asseased was

in additlon to that reported, Ms. Cubbln, purportedly as a resuLt of conversations

wLth Tax Departnent enployees, formed the belief that all of her outstanding tax

l labt l i t lea were satLsfLed.

8. Approximatel.y one year after the business was sold, alL of lts financial

records were destroyed by Ms. Cubblnrs husband. Ms. Cubbln belleved the records

rrere no longer necessary because at the tlme she paid the dellnquent taxes she
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lras all-egedly told by Tax Department enpl-oyee8, t'You pald everythlng. You are

set t led  w l th  the  Sta te . "

9. Ms. Cubbtn contended that at the conclusion of a pre-hearing conference

heLd on March 16, 1983, the Tax Appeals Bureau conferee stated that thle aaaesament

would be cancelled. Iloweverr the lrrltten report of the conference lndlcated

that petltl.oner was advlsed that the matter would be forwarded to hearlng,

CONCLUSIONS OF LAW

A. That sectlon 1135 of the Tax Law provldes that every peraon requl"red to

col-lect tax shall keep records of every sale and of aL1 amounta paid, charged or

due thereon ln such form as the Tax Conrmiesion nay by reguLation requlre. The Tax

Commission requl-res that all records be preserved for a perlod of three years and

ttlonger than three years, lf their contenta are materlal...in any action or proceedlng

pending before the Tax Co"'misslon.rr  (20 NYCRR 533.2t31).

B. That where no records are provLded by the taxpayer' the State Tax

CommissLon ls authorLzed to seLect a nethod reasonably caLeuLated to determlne

the sales and use taxes due (Carnine Restaurant, Inc. v. State Tax Coqlselgq'

99 A.D.2d 581).  Exactness is not requlred where the taxpayerts own fal lure

to malntal"n the proper records prevents l"t (Markowitz v. State Tax Comleeionr

s 4  A . D . 2 d  1 0 2 3 )  .

C. That lls. Cubbin falled to preserve business records as requlred by

statute or to present any credible evidence to demonatrate that the method of

audit or amount of tax assessed was erroneous. Under the clrcumstancear the Audlt

Divlsl-onfs estl-mate of taxes due based on lts observation of Jericho Sandwich Shop

as it ls now operated and the statements made by petltloner on the bulk sale

questionnaire was reasonable.
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D. That the Tax Counlsslon is not bound by alleged nlslnformation glven

by enployees of the Department of Taxatlon and Flnance. It Ls unfortunate lf

Ms. Cubbinrs conversations wlth enployees of the Department led her to belleve

that her tax l-labilLties were entirely satlsfled when that was not the case.

In this instance, petltioner has not adduced wrLtten proof or any other substan-

tlatlon of the purported erroneoua lnfornatlon she clalms to have reLled on.

Thus, even if recelpt of nlslnformatton could be a basLs for rellef, petttloner

has failed to sustal.n her burden of proof as to such mlsguidance. The lrritten

notices and correspondence sent to petltLoner unambiguously stated that the tax

due was ln addltlon to other taxes reported and pald by Ms. Cubbln. Further:more,

the conferee did not propose a resolution of the controversy ln wrltlng as

provlded in 20 NYCRR 601.4(c)(3),  but rather forwarded the caee for a hearlng

as indlcated in his report .

E. That the petition of El1en Cubbln d,/b/a Jerlcho Sandwlch Shop Ls

hereby denied and the Notlce of Determination and Demand for Payment of Sales

and Use Taxes Due issued May 14, 1980, as nodifLed by the Notice of Assessment

Review dated December 17, 1981, ls sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

JAN 1 019s6
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

P  b E  q  3 1 , 3  L E C I

RECEIPT FOR CERTIFIED IIIAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL
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