
SIIITE OF NEI,' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Robert  & El leen Costanza
dlbla Costanza Service Stat ion AFFIDAVIT OF MAILING

fog Redetermination of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Period
r2 l r /78  -  LL l30 l82 .  :

State of New York :
s s .  :

County of Albany :

- Doris E. Stelnhardt, betng duly sworn, deposes and says that he/she le an
employee of the State Tax Courmission, that he/she ls over 18 years of age' and
that on the 18th day of February, 1986, he/she served the wlthln not ice of
Declsion by cert i f ied nal l -  upon Robert  & Ei l -een Costanza dlbla Costanza Servl .ce
Station, the petitioners in the within proceeding, by enclosing a true copy
thereof l -n a securely sealed postpaid wrapper addressed as fol lows:

Robert  & El leen Costanza
d/bla Costanza Servlce Stat ion

. 2755 Long Beach Rd.
Oceanslde, NY I I572

and by depositing same enclosed
post offlce under the excl-uslve
Servlce withln the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of February, 1986.

postpald properly addressed wrapper in a
and custody of the United States Postal

the sald addressee ls the Petltloner
on said nrapper is the last known address

i n a
care
York.

that
forth

nister oat
Law sectlon



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y 0 R K  t 2 2 2 7

February 18, I986

Robert & Eileen Costanza
dlb/a Costanza Service Stat lon
2755 Long Beach Rd.
Oceans ide ,  NY L I572

Dear Mr. & Mrs. Costanza:

Please take notl"ce of the Decision of the State Tax Cornmissl"on enclosed
herewlth.

You have now exhausted your right of review at the adminlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to review an
adverse declston by the State Tax Coumission may be instituted only under
Article 78 of. the Civil Practlce Law and Rulesr and must be conrmenced ln the
Suprene Court of the State of New York, Albany Countyr wl"thtn 4 months frou the
date of this not ice.

Inqulries concernlng the computat,ion of tax due or refund allowed ln accordance
wlth thls dectsion nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lttigatlon Unlt
Bui ldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaufs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT COSTA}IZA AND EILEEN COSTA}IZA
DlB/A, COSTANZA SERVICE STATION

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period December 1, L978
through August 31, 1982.

DECISION

Peti t ioners, Robert  Costanza,and Ei leen Costanza dlb/a Costanza Service

Stat lon, 2755 Long Beach Road, Oceanside, New York 1L572, f l led a Pet l t ion for

revlsion of a determination or for refund of sales and use taxes under Artlclee

28 and 29 of the Tax Law for the period December l ,  1978 through August 31'

L982 (F l le  No.  46835)  .

A hearlng was held before James l loefer,  Hearing 0ff icer,  at  the off ices of

the State Tax Conmisslon, Two l^Iorld Trade Center, New York, New York' on

Septenber 12, 1985 at 10:45 A.M. Pet l t ioners aPPeared pro se. The Audit

Divis ion appeared by John P. Dugan, Esq. ( Irwln A. Levy, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properly determlned addltlonal sales tax due

from pet l t loner based upon an examinat lon of avai lable books and records.

FINDINGS OF FACT

1. On May 27, 1983, the Audit  Divls ion lssued two not ices of determlnat lon

and demand for payment of sales and use taxes due (ttnoticestt) to petltloners

Robert Costanza and Ei leen Costanza d, lb/a Costanza Servlce Stat ion. One not lce

encompassed the period December I ,  1978 through November 30, 1981 and assessed

add i t iona l  sa les  tax  due o f  $4 ,243.03 ,  p1-us  ln te res t  o f  $11365.38 ,  fo r  a  to ta l
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due of $5,608.41. The second not l"ce included the perlod Decenber 1, 1981

through August 31, 1982 and assessed addlt l ,onal sales tax due of $11031.03'

p l u s  l n t e r e s t  o f  $ 1 1 8 . 0 1 ,  f o r  a  t o t , a l  d u e  o f  $ 1 , 1 4 9 . 0 4 .

2. A consent extending the perl"od of lfuoitat,l-on f or assessment of saLes

and use taxes due was executed by Robert Costanza. Sald consent was for the

perlod December 1, 1978 through Februaty 28, 1980 and permitted the assesament

of any sales and use taxes due for these periods to be made on or before

June 20 ,  1983.

3. During the period at issue, pet l t ioners owned and operated a service

station and automotive repair shop. Petitl.onerts books and records were inadequate

since there rilas no record of exempt sales, no breakdown of sales by category and

purchases per books could not be reconclled with purchases reported on Federal

income tax returns.

4. Slnce pet i t lonerrs books and records were lnadeguate, the Audlt

Dlvlslon resorted to the use of a purchase markup test to verlfy the accuracy

of reported taxable sales. Audlted taxable sales total lng $794'247.98 vere

comprised of the f oll-owlng items:

Audited taxable gas sales
Audited taxable parts sales
Audited taxable tl.re and baEtery sales
Audited taxable ant i  f reeze sales
Audited taxable o11 sales
Total  audited taxable sales

$598,5L7 .43
r6L,447 .29

I  9 ,  1 6 8 .  1 5
3 7 3 . 5 0

Audlted taxable sales of.  $794,247.98 were conpared to reported taxable

sa les  o f  $719,510.00  to  a r r l ve  a t  add l t lona l  taxab le  sa les  o f  $74,737.98 .

5. From the beglnning of the audit  per iod unt i l  July 31'  1981' pet l t ioner

sold gasol ine by the gal lon. Effect lve August 1, 1981, pet i t ioner converted

from gal lons to l i ters.  In computing audlted taxable gas sales, the Audlt

Divis lon deternlned an average gross prof l t  of  5.9505 cents per gal lon for the
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period December I ,  1978 through July 31, 1981. For the perlod August 1, 1981

through August 31, 1982, the Audlt DivisLon computed an average grosa proflt of

only .465I cents per gallon. The extremely low average gross proflt for the perlod

subsequent to July 31, 1981 was caused by Mr. Costanza's fai l -ure to fuLly comprehend

the conversion fron gallons to llters. Purchase markup tests for parts and tireg

and batterles revealed narkups of 15l percent and 35 percent, respectlvely. Anti

freeze purchases were marked up an estimated 66 percent, whlle o11 purchases ltere

marked up an estimated 90 percent.

6. At the hearlng held herein, petltl-oners adduced no documentary or

other credible evldence to show whereln the results of the audLt were Lncorrect

or erroneous.

CONCLUSIONS OF LAW

A. That section 1135 of the Tax Law provides that every Person required

to coLlect tax shall keep records of every sale and all amounts pald, charged

or due thereon and of the tax payabl-e thereon. Such records shall include a

true copy of each sales sl ip,  invoice, recel.pt  or statement.

B. That, sectlon 1138(a) of the Tax Law provldes that "if a return when

filed ls l-ncorrect or insufficlent, the amount of tax due shaLl be deternlned

by the tax commisslon from such lnfornatlon as may be available" arrd authorlzes,

where necessaryr an estimate of tax due "on the basis of external Lndicest'

Pet,it,ioners maintalned lnadequate and lncomplete books and records; thus, the

Stateuse of external indices is pernlssible (See: !@tter of Korba v. New York

Tax Commlsslon, 84 A.D.2d, 655). Accordingl-y, the Audlt Divislon properly

determlned petltlonerst tax llabllity pursuant to the provl.stons of section

1138(a)  o f  the  Tax  Law.

C. That the audlt method utllized herein was reasonable and the burden

therefore rests upon the taxpayer to demonstrate by clear and convinclng
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evldence that the method of audit or the amount of tax assessed rtas erroneoua

(Mat, ter of  Surface Line Operators Fraternal OrganizatLon v. Tul ly,  85 A.D.2d

858).  Pet i t loner has fal led to overcome this burden of showlng error.

D. That the pet i t lon of Robert  Costanza and Ei leen Costanza dlbla Costanza

Service Stat lon is denied and the two not ices dated l{ay 27, 1983 are sustalned.

DATED: Albany, New York

FEB 18 i$$fr

STATE TAx COMMISSION

PRESIDENT
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NO INSURANCE.COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL
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Dats. and Address of Delivery

TOTAL Postago and Fees

.:ii


