
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitton
o f

Phtlip Costa
Off. of Tonm House Restaurant

for Redetermlnatlon of a Deficiency or Revislon
of a DetermLnation or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Per lod  3 /L /8L  -  2128/83 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany .

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she Ls over 18 years

of age, and that on the 4th day of Aprll, 1986, he/she served the wlthln notlce
of Decisi.on by certlfLed nall upon Phillp Costar Off. of Town House Restaurant
the petitioner in the within proceeding, by encLosing a true copy thereof ln a
securely seaLed postpald lrrapper addressed as follows:

Phl l tp Costa
Off. of Town House Restaurant
c/o Confort  Care, Inc.
4 7  S .  P u t t  S t .
New Paltz, NY L2561

and by deposlting same encl-osed in a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Poetal
Service withln the State of New York.

That deponent further saye that the said addressee le the Petltloner
hereln and that the address set forth on said lrrapper is the last knoffii addrees
of the pet i t loner.

Sworn to before ne thLs
4th day of Apri l - ,  1986.

rLzed to admLnlste
to Tax Law sec



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Phi l ip Costa
Off. of Town House Restaurant

for Redeternlnatlon of a Defl.clency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per l -od  3 l l l8 l  -  212e l$ .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conml.gsion, that he/she ls over 18 yearg

of age, and that on the 4th day of April, 1986, he served the wlthln notlce of
Decision by certlfied nail- upon James H. TullYr the representatlve of the
petitioner ln the within proceedLng, bI enclosing a true copy thereof in a
securely seal-ed postpald wrapper addressed as follows:

James H. Tully
DeGraff, Foy' Conway' Ilolt-Harris & Mealey
9 0  S t a t e  S t .
Albany, NY 122071780

and by depositlng
post off ice under
Service withln the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpald properly addressed wrapper ln a
the excluslve care and custody of the United States PostaL

State of New York.

further says that the sald addressee ls the representatlve
hereln and that the address Bet forth on sald nraPper ls the

of the representat l .ve of the pet i t loner.

Sworn to before me this
4th day of Apri l ,  L986.



S T A T E  O F  N E W .  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  4 ,  1986

PhiLtp Costa
Off. of Tonm House Restaurant
c/o Confort  Care, Inc.
4 7  S .  P u t t , S t .
New Paltz, NY L256I

Dear  Mr .  Cos ta :

Please take nottce of the Declsion of the State Tax Gomlssion enclosed
herewlth.

You have now exhausted your rlght of revtew at the adutnlstrative level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decl"sl.on by the St,ate Tax ConmLsslon may be lnstLtuted onLy uader
ArtlcLe 78 of the CltlL Practlce Law and Rulesr and must be conrmenced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonthe from the
date of this not lce.

Inquirl-es concernlng the computatlon of tax due or refund allowed l"n accordance
wlth thls decl"slon nay be addressed to:

NYS Dept, Taxat,lon and Flnance
Law Bureau - Lltlgatlon Unlt
Bul1dlng /i(9, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very cruly yours,

STATE TN( COMMISSION

Taxl"ng Bureauts Representatlve

Petltloner t s Representat,l"ve :
James H. Tully
DeGraff, Foy, Conway, HoLt-IlarrLs & Mealey
9 0  S t a t e  S r .
Albany, NY 122071780



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

PHILIP COSTA
OFFICER OF TOWN HOUSE RESTAURANT

for Revision of a Determl-natlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl-od March l ,  1981
through February 28, 1983.

DECISION

Peti t ioner,  Phl l ip Costa, Off lcer of Town House Restaurant,  211 PhlLl les

Brldge Road, New Paltz,  New York 12561.,  f l led a pet l" t lon for revlsion of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod March l ,  1981 through February 28, 1983 (Fl le No.

4s83s) .

A hearing was held before Brian L. Frledman, Ileari"ng Offlcer' at the

off lces of the State Tax Comml"ssion, Bul ldlng /19, State Off ice Campus, Albany,

New York ,  on  October  9 ,  1985 a t  9 :15  A.M. ,  w l th  a l l  b r le fs  to  be  subn l t ted  by

December 11, 1985. Pet i t loner appeared by DeGraff ,  Foy, Conway, Holt- I latr is &

Mealey ,  Bsqs .  (Janes  H.  Tu l l y ,  J r . ,  Esq. ,  o f  counse l ) .  The Aud l t  DLvLs lon

appeared by John P. Dugan, Esq. (Thomas Sacca, Esq.,  of  counsel) .

ISSUES

I. Whether the State Tax Conmlssion has jur lsdlct lon to deternlne the

sales tax l iabi l l ty of  pet l t loner for the period March 1, 1981 through May 31'

r981 .

I I .  Whether,  for the period June 1, 1981 through February 28, 1.983'  pet i -

tioner was a person requlred to colLect sales tax withln the meaning and lntent

o f  sec t ions  1131(1)  and 1133(a)  o f  the  Tax  Law.
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FINDINGS OF FACT

1.  For  the  per lod  March  1 ,  1981 th rough May 31 ,  1981,  M.T.  &  K.D.

Enterprtses, Inc. (hereinafter "the corporatl-onrr) flled a New York State and

loca1 sales and use tax return with a check for the amount of tax shown on sald

return to be due. Subsequently, l.t was determined that there ltere lnsufficient

funds to cover the check. 0n llay 18, 1983, a Notice and Demand for Payment of

Sal-es and Use Taxes Due was issued to Phl l lp Costa (hereinafter "pet l t ioner") ,

officer of the corporat,lon doing business as Town House Restaurant, in the

amount  o f  $5 ,713.65 ,  p lus  pena l ty  o f  $1 ,428.41  and ln te res t  o f  $1 ,457.54r  fo r  a

to ta l  amount  due o f  $8 ,599.60 .

2. For the perlod June 1, 1981 through February 28'  1983, the corporatLon

f i led no sales and use tax returns. 0n May 18, 1983, the Audit  Dlvls lon lssued

to petttloner aa an officer of the corporatlon, a Notice of DetermLnation and

Demand for Payment of Sales and Use Taxes Due for the aforesal-d perlod ln the

amount  o f  $49,994.42 ,  p lus  pena l ty  o f  $3 ,428.16  and ln te res t  o f  $1 '303.43 ,  fo r

a total anount due of $54,726.01. The satd Notlce of Deterrlnatton and Demand

contained the followl"ng explanatlon:

"You are personalJ.y 1iabLe as off icer of l [ .T.  & K.D. Enterpr ises,
In 'c.  dlb/a Town House Restaurant under Sect ions 1f31(1) and 1133 of
the Tax Law for the followl-ng taxes deternined to be due in accord-
ance wlth Sect lon I138(a) of the Tax Law.f '

3.  Pr ior to the formatl-on of the corporat ion, pet l t ioner and George Kentr

Jr. were partners ln the ol1 buslness as owners of Cornwal-l- Oil- Company and

Beutefish O1-1 Conpany. In 1980, Kent suggested that petitioner l.nvest wlth hln

ln the purchase of a restaurant known as the Town House Restaurant whl"ch was

located ln Newburgh, New York. The corporatlon was formed for the sole PurPose

of acqulring and operating this restaurant. Petitloner Lnveeted approxl,nately

$81000.00 to $101000.00 and, l -n return for such lnvestment,  became the
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Vl-ce-President and Secretary of the corporation and owner of 50 shares of conrmon

stock ln the corporation representing a 50 percent ownershlp of corporate stock.

In Septernber of 1980, the corporation purchased the Town House Restaurant.

4. Kent rdas the chl"ef operator of the Town House Restaurant. Petltloner

did not work in the restaurant.  Kentts accountant,  Joseph Scal la,  was charged

wlth the preparatl.on of the corporationfs tax returns and Kent kept the corporate

books. After a few nonths of ownlng the restaurant, petltioner became convlnced

that it would not be an adequate lncome producer and thereupon attenpted to get

Kent to sell lt. Petitloner had tno or three potential buyers' but Kent

refused to sell the restaurant. l{hen petitloner dlscovered that Kent had not

been honest wlth hln in some of thelr oll business dealings, petltloner decided

to slgn over hls 50 shares of stock to Kent and resign from his position as

Vlce-President and Secretary of the corporat lon. In late March of 1981'

petltloner transferred his 50 shares of corporate stock to Kent and slgned a

statement of resignatlon. Both the stock transfer and the statement of reslgna-

t ion bore the date December 31, 1980, but were actual ly slgned ln March, 1981.

5. On March 3, 1981' pet l t ioner,  along wlth George Kent,  Jr.  s lgned a

corporate resolution on behalf of the corporatlon which designated The First

Natlonal Bank of Highland, Ilighland, New York as a deposltory of the corporation.

One of the oLl companles l"n whlch petltioner and Kent were partners had prevlously

opened an account with The Flrst Natlonal Bank of Hlghland and Kent recomended

to petltloner that the restaurant account be transferred to the sane bank.

Petitioner recalls having signed only one check drawn on The First Natlonal

Bank of Hlghland account which check was slgned by petltioner to pay the

attorneys who had represented petltloner and Kent in setting up the corPoratl.on.
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6. Petit,loner receLved no income from the corporation and recelved

nothing from Kent when he transferred his corporate stock to Kent Ln March'

1981. Pet l t ioner never slgned a payrol l  check for any of the employees of the

corporatlon nor dtd he slgn any invoices from corporate suppll-era.

CONCLUSIONS OF LAW

A. That where tlnely and correct returns are subnitted, lackl"ng only the

renlttance of t,ax shown as due thereon, the issuance of a Notice and Demand ls

not statutorlly authorLzed and thls Comisslon l-s thus not emponered to adminl-

stratively deternine petltl"oner's ltabtlity for the unpaLd taxes at l"ssue.

Parsons v. State Tax Commlsslon, 34 N.Y.2d 190. Notwlthstandl-ng the enactment

o f  Tax  Law sec t ion  17 l r  paragraph twenty - f l rs t  (L .  1979 '  Ch.7 I4 ,  e f f .  January  1 ,

f980),  the Tax Law does not confer administrattve Jur lsdlctLon on the Tax

Cornrnisslon to recover unpaid taxes where correct returns have been ftled

Hal l  v .  New York  S ta te  Tax  Commiss lonr  108 A.D.2d 488,  489 N.Y.S.2d '  787.

Flnal ly,  l t  shoutd be noted that sect ion 1138(a) of the Tax Law has been

amended, effecttve Aprl l  17, 1985 (L. 1985, Ch. 65),  such that under the facts

presented hereln, the tssuance of a Notlce of Determl-nation and Demand would be

authorlzed and the State Tax Cornmlssion would have jurlsdl-ctLon to determl-ne

pet l t ioner rs  l iab i l l t y .

B. That wlth respect to the perl"od March 1, 1981 through l Iay 31, 1981,

where returns were filed lacklng the renl"ttance of tax sholtn as due, thls

Connission does not have the authority to admlnLstratlvely determlne Petltlonerrs

l iabi l i ty.  Wlth respect to the perlod June 1, 1981 through February 28, L983,

however, no return was flted and the Tax Commission Ls authorlzed under sectl"on

1138(a) of the Tax Law to adminlstratively deternlne the tax l-labllity under

such circumstances.
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C. That seet lon 1f33(a) of the Tax Law provldes, in part ,  that every

person required to collect the taxes imposed under Article 28 of the Tax Law ls

al-so personal-ly llable for the tax lmposed, collectedr or reguired to be

col lected under such law. Sect lon 1131(1) of the Tax Law def ines "(p)ersone

required to col lect taxr as used ln sectton 1133(a) to lnclude any off icer or

employee of a corporation, or a dLssolved corporation, who as such offlcer or

employee ts under a duty to act for the corporatlon ln conplying wlth any

requirement of ArtLcLe 28 of the Tax Law.

D. That the determination of whether an individual ls a pereon or offlcer

under a duty to act for the corporatlon ls based upon the facts presented

(Vogel v.  New York State Department of Taxat ion and FLnance, 98 Misc.2d 222).

The relevant factors lnclude, but are not lirnlted to: the lndivldualrs daLl-y

lnvolvement in the corporatlon; the lndlvldual's participation and lnvolvement

in the flnancl-al affal-rs of the corporatton; the lndlvldual who prepared end

slgned the sales and use tax returns; the indlvldualrs authorl ty to draft

checks on the f i rmrs bank account;  and, in the case of a closely-held corporatton,

the l.ndivl-dualrs knowledge of the affal-rs of the ftrm and benefits frou the

f l rmrs prof i ts (Matter of  Robert  Gatt le,  State Tax Commission, September 5,

1 9 8 0 )  .

E. That for the perlod June 1, 1981 through February 28, 1983, pet i t , ioner

was not a person under a duty to collect sales and use taxes for the corporation.

Petltl.oner had no lnvolvement wlth the business of the corporation other chan

that of a stockholder before March, 1981 and after such date, had no lnvestment

ln the corporation. He did not prepare nor slgn any of the corporatlonrs t,ax

returns. He did not maintatn the corporationrs books or sign payroll checks

or suppliersr invoices. Petltloner realized no income fron the operatlon
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of the restaurant by the corporatl.on and received no consideratLon fron hls

buslness partner,  George Kent,  Jr. ,  when he transferred hls stock to Kent.

F. That the pet l t lon of Pht l lp Costa, Off lcer of Town House Restaurant,

ts granted to the extent indlcated in Conclusions of Law "Brt and rrErr and the

Notice of Deternlnatlon and Demand for Payment of Sales and Use Taxes Due dated

May 18, 1983 for the period June 1, 1981 through February 28'  1983 ls caocel- led.

DATED: Albany, New York STATE TAX COMMISSION

iiPri fi 419$$
PRESIDENT
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