
STATE OF NEW YORK
a

STATE TN( COMMISSION

In the Matter of
of

Cornwall Varlety

the Petltlon

Store ,  Inc .

for Redetermlnatlon of a Deflclency or Revlslon
of a Determtnatlon or Refund of Sates & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L172-513L175.

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janec M. Snay, being duLy sworn, deposes and saye that
he/she ts an enployee of the Stace Tax ConrmLsslon, that he/she ls over 18 yearg
of age, and that on the 12th day of June, 1986, he/she served the wlthtn notLce
of DeclsLon by certifled mall upon Cornwall Variety Store, Inc. the petlttoaer
ln the wlthtn proeeeding, by encloslng a true copy thereof l.n a securely eealed
postpald lrrapper addressed as follows:

Cornwall VarLety Store, Inc.
282 Maln St.
Cornwal l- ,  NY 12518

and by deposLtlng sane enclosed
post offlce under the exclusive
Servlce wlthLn the State of New

That deponent further says
herein and that the address set
of the pet l t ioner.

Sworn to before me thls
12th day of June, 1986.

AFFIDAVIT OF MAIiING

ln a postpaid properly addreesed wrapper ln a
care and cuetody of the Unlted States Poatal
York.

that che said addree{tee ls the petltloner
forth oo sald wrapper ls the 14st knottn address

Authorl.zed to
pursuant to T

ster oaths
sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Cornwall- Varlety

the Petltion

Store ,  Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflciency or Revtslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /72-5 /3L /75 .

State of

County of

New York :
ss .  :

Albany :

David Parchuck/Janet M. Snay, belng duJ-y sworn, deposes and says that
he/she ls an empLoyee of the State Tax Conmlsslon, that he/she ls over 18 yearg
of age, and that on the 12th day of June, 1986, he served the lr{thln uotlce of
Declsion by certlfied nall upon GeraLd Cohen, the representatlve of the
petl"tloner Ln the wlthln proceedlng, bI enclosing a true copy thereof Ln a
securely sealed postpaid wrapper addressed as fol-Iolre:

Gerald Cohen
Coopers & Lybrand
20 TonL Court
Plalnvlew, NY 11803

and by deposltlng salne encl-osed l"n a postpal"d properJ.y addressed wrapper in a
poet offl"ce under the excluglve care and custody of the Unlted States PoetaL
Servlce wl"thln the State of New York.

That deponent further says that the sald addressee la the repreaentattve
of the petltloner heretn and that the address set forth on sal"d rsrapper le the
last koown address of the representatlve of the petltloner.

Sworn to before ne thl"s
L2th d.ay of June, 1986.

r oaths
Law sectLon 174



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12, 1986

Cornwall Varlety Store, Inc.
282 Maln St.
Cornwall, NY L25L8

Gentl-euen:

Please take notLce of the Declston of the State Tax Comtsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnl.nletratlve level.
Pursuant to eectlon(s) 1138 of the Tax Law, a proceeding 1o court to revielt an
adverse decision by the State Tax Comisslon nay be {nstttuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wtthln 4 monEhe frorn the
date of thl.s notlce,

Inqulrles concernlng the couputatlon of tax due or refund allowed ln accordance
nlth thls declsion nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assegsment Review Unit
Butldlng #9, Stdte Campus
Albaay, New York L2227
Phone # (518) 457-2086

Very truLy youra'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representatlve

Petl . t loner Is RepresentatLve:
Gerald Cohen
Coopers & tybrand
20 Toni Court
Plalnvlew, NY 11803



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

o f :

CORNhIALL VARIETY STORE' INC. : DECISION

for Revielon of a Determlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, L972 :
through lfay 31 , 1975.

Petlttoner Cornwall- Variety Store, Inc.e 282ltlaLn Street' CornwalL' New

Yorkr flled a petitlon for revislon of a determlnation or for refund of ealee

and use taxes under Artlcles 28 and 29 of the Tax Law for the period June 1,

1972 th rough May 31 ,  1975 (F l le  No.  48584) .

A hearing was held before BrLan L. Frlednan, Ilearing Offlcer' at the

offlces of the State Tax Conrmigslon, Trro l{orl-d Trade Center, New York' Nerr

York, on January 15, 1986 at 1:30 P.M. Pet l t loner appeared by Coopers &

Lybrand (Gerald Cohen, Esq., of counsel). The Audlt Dlvlslon appeared by John

P.  Dugan,  Esq.  (Ange lo  A .  ScoppeL l i to ,  Esq. ,  o f  counse l ) .

ISSUE

I. Whether petitloner, purchaser in a bulk sale transactlon, is llabLe

for sales taxes determined to be due from the seller ln accordance wlth

sect ion 1141(c) of the Tax Law.

FINDINGS OF FACT

1. On June 15, 1983, the Departoent of Taxatlon and Flnance (r'the Departnenttt)

recelved fron pet l t ioner,  a purchaser ln a bulk gale, a NotLf icat ion of Saler

Transfer or Assignnient in Bulk. 
'

2. On June 16, 1983, the Department nalled to Stephen Duggane Eeq.'

ldentlfled by petttloner as the escrow agent for the sale, a notlce of a

posslble claim for New York State and local sales and uee taxes and lnetructed
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the escrotr agent not to distribute funds or property untll one of the followlng

conditlons luere met:

trl. The State Tax Cormission has deterurlned the sel-l-errs
l labl l i ty l f  any.

2. Payment of such llabillty has been made to the State.

3. This office has authorized you to release the funds or
property.  t t

3. On the same date as above, the Department malled to petltLoner a

Notice of Claln to Purchaser reiteratlng the lnstructions glven to the eacrow

agent.

4. On September 19, 1983, the Department Lssued agalnst pet l t loner a

Notlce of Determination and Demand for Paymcnt of Sales and Uee Taxee Due for

the period ended August 31, 1976, assert lng a tax due of $71864.14 plus

penal- ty of $1,966.04 and lnterest of  $6,849.82 fot a total  amount due of

$16,580.00 .  The no t ice  s ta ted ,  in  per t inent  par t :

The followlng taxes are deternlned to be due from Peter Pan
Supernarkets, Inc. and represents your llablltty as purchaser'
in accordance wlth Sect lon 1141(c) of the Sal-es Tax Law.

5. The taxes determined to be due from Peter Pan Supermarkets' Inc.

(rrPeter Pan") resuLted from an audit of lts records whlch revealed addltlonal

taxable sales for the perlod June 1, 1972 through I'tay 31, L975. A Notlce of

Determinatlon and Demand was issued against Peter Pan on February 3, L976.

5. At a tax conference with petitioner, a revlew of the Audit Dlvlslonrs

field audit report on Peter Pan reveal-ed that purchases had been overstated due

to a nathematlcal error. Furthermore, the Audit Divlsion agreed to reduce the

markup on cigarettes, to cancel- the asserted penal-ty and to reduce intereet on

the tax assessment to the statutory minimum. These adjustments reduced the tax

assessment to $7r153.94 plus minlmum Lnterest.
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7. Petttloner has pald the tax due ln full; however, tt has refuaed to

pay the asserted lnterest based on 1t6 bellef that the amount Ls exorbltant and

that the accrual- of lnterest over a nine year perLod ls due to the Departmentrs

own negllgence ln faillng to collect the tax due from the eeller. Furthermore,

petltloner now asks for a refund of taxes pald asserting that it never recelved

timely notificatLon of the saLes tax due from Peter Pan.

8. PetLtLonerts assert lon that t t  did not receLve t imely notLf lcat lon of

taxes due ie predlcated upon the fact that the Department lssued a Notlce to

the Sel-Ler to Peter Pan on July 6, 1983 whlch stated, ln pertLnent part: tfRemlt

payment for the fol-Lowlng open assessments:fr. A space was provlded for the

llstlng of assessments; however, the Department croesed out the words ttthe

fol-Lowlngtt and asserted the word "alltt; no assessments were llsted.

9. By letters dated March 2, L976 and. AprIL 27, 1976, Peter Pan proteeted

the tax assessments lssued agalnst lt. The Tax CompJ.lance Bureau Bent Peter

Pan two postcards, each statlng: ilThls acknowLedges recelpt of your letter of

recent date whlch has been referred to the proper Bureau and wlll be ansltered

as aoon as poesLble. The f i rst  postcard ls postmarked December 4, 1978; the

second l-s postmarked December 12, 1980. 0n December 10, 1980, a stop col lect lon

was placed on the assessment against Peter Pan.

10. Petitloner asserts that the Departnentfe fallure either to provlde

Peter Pan with a hearl.ng or to proceed with col-Lectlon efforts against Peter

Pan prevents lt from assertlng taxes due agaLnst petltloner.

CONCLUSIONS OF I.AW

A. That Tax

Cortnnisston, upon

to glve notlce to

Law, Sect ion 1141, subdlvls lon (c) requires the State Tax

tlneLy recel.pt of a notlce from the purchaeer ln a bulk ealer

the purchaser, withln nlnety daye of the receipt of euch
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notice, of the total amount of any taxes whlch the etate cLalms to be due from

the sel ler.  Upon receipt of  proper notLf lcat l .on of the Staters clalu,  the

purchaser nay make paynent of such cLalms from any sums of mo[€Jrr Property or

choses ln actlon wlthheld from the seller under thls provislon of the law.

The State Tax Cornnlssion compl-led fuL1y lrlth this statute by lesulng a notlce of

determinatlon and demand to petltloner on September 13r 1983.

B. Ttrat the Tax Connlsslon also complted fully wlth lts own regulatlone

(9999999 , 20 NYCRR 537.6) by sendlng to petltloner and {ts escrolr agent notlces of

possible claim for New York State and local sales and use taxes wl.th unequlvocal

Lnstructlona not to rel-ease any consideratLon to the seller untll the sellerra

l-labillty was finalLy determlned and satisfled.

C. That the State nay not be eetopped ttfrom collectl.ng taxes lawfully

1 n p o s e d a n d r e m a i n 1 n g u n p a 1 d 1 n t h e a b s e n c e o f s t a t u t o r y a u t h o r i t y ' ' ( ! E @

State Tax Comqlsslon, 45 A.D.2d, 625, 627). Furthermore, there ie no statutory

duty or responslblltty imposed on the State to flrst obtaln tax due from the

sel-l-er ln a bulk sal-e transactLon ( '

State Tax Connission, December 14, 1982).

D. That petltioner has nade full palment in the anount of $7' L53.94 fot

aLl taxes due and a1-1 penaltles have been canceLled by the Audlt Divleion.

However, petitioner remalns ltable for mlnlmum statutory lnterest on the

amount of the tax pal.d.

E. That the petltlon of Cornwal-l Varlety Store, Inc. Ls granted to the

extent indicated ln Conclusl.on of Law "Dr'; that the Notice of Deternl.nation and
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Demand for Payment of Sal-es and Use Taxes Due lsaued on September 13' 1983

shal1 be reduced accordingly; and that, except as so granted, the petltlon ls

denled.

DATED: Albany, New York STATE TAX COMMISSION

,JUN 1 eru86

\Sh-**-.
coMMrsstoNER
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