
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

Contl"nental Arms Corp.

for RedeterminatLon of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 / 1 1 7 9 - 5 / 3 1 1 8 2 .  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comrnl-ssion, that he is over 18 years of ager and that on the
17th day of January, 1986, he served the wlthin notice of Deeision by certLfled
mall upon Contlnental Arns Corp., the petl.tloner ln the withln proceedlng, by
enclosing a true copy thereof in a securely sealed postpald ltraPPer addressed
as f  ol- lows:

Contlnental Arms Corp.
697 F i f th  Ave.
New York, NY 10022

and by depositlng same enclosed ln a postpald properLy addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
ServLce wlthin the State of New York.

That deponent further says that the said addressee ls the Petltloner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before ne this
17th day of January, f986.

zed to
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
of

Contlnental Arms Corp.

for Redeterminatlon of a Deflcl.ency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6  /  I  /7  9 -5  /3 I /82 .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the withln not ice of Decislon by cert l f ied
mall upon Abrahan S. Guternan, the representative of the petitloner ln the
within proceedLng, bI enclosLng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol-l-ons:

Abraham S. Guterman
Hesg, Segal- l - ,  Guterman, PeLz, Steiner & Barovlck
230 Park Avenue
New York, NY 10169

and by depositLng same enclosed in a postpaid properl-y addressed wrapper ln a
post offlce under the exclustve care and custody of the United States Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the addreas set forth on said lrrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn
I  7 th

t o
day

before ne this
of January, 1986.

^Z

Authbrized to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 17, L986

Continental- Arns Corp.
697 F l f th  Ave.
New York, NY L0022

Gentlemen:

PLease take notl.ce of the Decision of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your rtght of revlew at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Commission may be lnstttuCed onLy under
Art,lcle 78 of the Clvll Practiee Law and Rules, and must be co"r"enced Ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 uonths from the
date of thls not lce.

Inqulries concerning the computatl-on of tax due or refund allowed in accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - LitlgatLon Unlt
Buildlng {f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Abraham S. Guterman
t{ess, Segallr Guterman, PeLz, Steiner & Barovick
230 Park Avenue
New York, NY 10169
Taxlng Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peclt lon

o f

CONTINENTAL ARMS CORP.

for Revision of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June 1,
through May 31, 1982.

DECISION

Refund
28 and 29
t979

Petltioner, Contlnental Arms Corp., 697 Flfth Avenue, New York' New York

L0022, filed a petltlon for revlsion of a determl"nation or for refund of salee

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1979 th rough May 31 ,  1982 (F l le  No.  45178) .

A hearing was held before Jamee Hoefer, Ilearl"ng Offlcer, at the offices of

the State Tax Comigelon, Two Worl-d Trade Center, New York, New Yorkr on

Apr iJ -  23 ,  1985 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  Ju ly  24 ,  1985.

Petltioner appeared by Hess, Segall, Guterman, Pelz, Steiner & Barovlck (Abraham S.

Guterman, Esq.,  of  counsel) .  The Audit  Divls lon appeared by John P. Dugan,

Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counseL) .

ISSUES

I. I,ltrether certain merchandise sold by petitloner rta6 dell"vered wl-thLn New

York State, thereby subJectlng the recelpts from sald sales to New York salee

tax .

II. Wtrether lt was proper for the Audlt Dlvlel-on to assess addltlonal

sal"es tax due on the basis of a test perLod.
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FINDINGS OF BACT

1. On June 20, 1983, subsequent to the conduct of a fl"eld exanlnation'

the Audlt Dlvielon lssued to petltioner, Continental Arns Corp. (hereinafter

rrContl.nental"), a Notice of Determtnatlon and Demand for Payuent of SaLes and

Use Taxes Due. Said Notice encompassed the perlod June 1, 1979 through May 31'

1982 and assessed addlt ional-  sales and use taxes due of $56,977.59, plus

in te res t  o f  $15,502.7L ,  fo r  a  to tp l  amount  due o f  $72,480.30 .  The perLode

endlng August 31, L979, November 30, 1979 and February 29, 1980 were heLd open

for assessment by vlrtue of petltlonerrs execution of three conaenta extendlng

the period of llnitatlons for assessment.

2. The aforementioned NotLce was prlmarlly based on the Audlt Dl.vlelonre

disallowance of claimed nontaxabLe sal-es of $705,234.3L (resulting l"n tax due

of $56190I.59).  Sald Not lce also l -ncluded tax due of $76.00 for purchasee of

ftxed asaets. Petitloner conceded that $76.00 of tax was due on purchases of

f l xed  assets .

3. DurLng the years at issue, petitloner nas lnvolved ln the retall 8a1e

of flrearns, l-ncluding such items as handguns, rlfles and amunltion. The

dLsal lowed nontaxable eales of $705 1234.31 represented salee of fLrearms made

to nonresident aLiens.

4. In order to purchase a firearm from Contl"nental, a nonreeldent allen

would first visit petitl.onerts shorruoom located ln New York Clty and select the

merchandl"se he or she desired. The nonresldent alien could not take dellvery

of any firearns at the showroom since Federal Law required that the flrearme

must either be shipped directly out of the country or delLvered by the vendor

to a coxnmon carrl,er for forelgn deJ-ivery. On lts sales lnvoice, petltloner

would note the nonresident al-ienrs name, forelgn addressr passpof,t number, and
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the manner in whlch the customer lntended to depart the St,ate (generalLy the

aLrLl-ner the fllght number and the date and time of departure).

5. Prior to the period at issue, petltioner woul-d dellver the nonresLdent

allenrs fl"rearn dlrectly to the al"rcraft departlng for a forel.gn country and

the captaln or a crerr member from sald aircraft would lssue ContLnental a

receipt. Due to greatly increased securlty at alrport terninale, the alrllnes

would no longer pernl"t Contlnental to board the aircraft and dell"ver flrearme.

To circumvent thls problem, a nerr procedure was adopted whereln petitl.oner

would contact the nonresident allen purchaser at the airport terminal andr in

the presence of the baggage agent of the alrllne carrler, the purchaserrs

l-uggage lras opened, the fl-rearn placed thereln, the luggage closed and then

dellvered to the baggage agent for forwardtng to the aircraft. No recelpt wae

issued by a representatLve of the airline. The nelr procedure was Ln effect

throughout the entlre period under audlt.

6. Petitioner dld not charge or collect 6a1es tax on those sales nade to

nonresldent aLlens which were delivered puf,suant to the nerr procedure deecrtbed

ln Findlng of Fact "5", .192g. Contlnental malntalns that l"t nade dellvery to

a colmon carrier (the baggage agent for the al"rllne carrler) vl"a the onLy

avaiLable procedure and that del-ivery took pl-ace outside New York. PeEltioner

argues that to lmpose a sales tax under these clrcumatancee would vlolate the

counerce clauser the lmport-export clause and the suprenacy clause of the

Unl"ted St,ates Constitution. It is the Audit Dlvlelonrs posltlon that del-lvery

took place at the alrport ln New York, thereby subJectlng the recelpt from eald

trangactton to New York sales tax.

7 . Durlng the audit perl"od in questlon, petltl"oner mal"ntained complete

and adequate books and reeords. Ae the audLt, begane petltlonerfs aeeountant
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hrould not agree to the use of a test period and would not slgn a ttTest Perlod

Agreement Formt'. However, the Audlt Divlslon lnltlaLly used a teet perlod,

presumably to determlne lf a detalled audlt was warranted. The Audit DLvlsl-on

presented pet i t ionerrs accountant wlth the results of the test per lod audlt '

speclficall-y lts posltion that the aforementioned sales to nonrealdent allens

were taxable. Petltlonerts accountant stated that he was of the opinion that

the Audit DLvislonts posltlon was totally nLthout nerl.t. He subeequently

denled the Audit  DLvlslon further access to pet i t loner 's books and records. At

the hearing held herein, petitl.onerts president testlfied that ln hls conversatLons

with the accountant no mentlon was nade that the Audlt DlvLsion was denied

access to Cont lnental fs books and records. Pet l t lonerrs accountant dld not

appear at the hearlng held herein to offer hls testlmony.

8. PetLtloner al-so malntatned that lts sales to nonresident allens were

not of a regular and perlodic nature and that to project the results of the

test perlod over the entlre audit perlod dLstorted the computation of tax due.

No evidence was adduced at the hearing to support thls allegatlon.

CONCLUSIONS OF LAW

A.  That  20  NYCRR 525.2(a) (3 )  p rov ldes  tha t  r ' [ t Jhe  sa les  tax  i s  a 'des t l -

nat lon taxt,  that is,  the point of  del lvery or point at  whlch possesslon le

transferred by the vendor to the purchaser or deslgnee controls both the tax

lncident and the tax rate.r t

B. That, in the lnstant matter, actual physlcal possesslon of the merchan-

dlse was transferred by Contlnental to lts customer whlle such cuetomer was

still ln New York. The nerchandise ln questlon was not del-ivered by petltloner

to a conmon carrier for dellvery outsl.de the State. Since the customer took

possesslon wl.thin New York, these sales were properly held subject to sal-es tax
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(Matter of Jacques Francais Rare Vl"olins, Inc' State Tax Conn., October 5,

1984)  .

C. That sectLon 1138(a) of the Tax Law provides' l-n part, that tf  a

return required to be flled ls lncorrect or l"nsufficlent, the Tax Coffiqlsslon

shaLL determlne the amount of tax due on the baeis of that lnfornatlon whLch

may be avallable. Resort to the use of a test perlod to deternlne the amount

of tax due must be based upon an lnsufflciency of record keeping whlch makee lt

vlrtually lnposslble to deternine such llabillty and make a complete audlt

(Matter of  Chartatr ,  Inc. v.  State Tax Commlesion, 65 A.D.zd 44).  Al though

ContLnent,al maintalned complete books and records, sald books and records must

be nade readlly avaLlabl-e to the Audtt Divl.sl"on for exanlnatlon. Slnce petl-

tlonerts accountant denled the Audlt Dlvlslon access to Contlnentalrs booke and

records, l t  was proper for the Audtt  Divleion to ut l . l - lze a test per lod.

D. That petltloner has falled to show that lts sales to nonreaident

allens lrere not made on a regular and perLodlc basls. Accordlngly' lt was

proper for the Audtt Dlvision to project the results of the teet perlod over

the entl"re audl"t perlod.

E, That the constltutlonallty of the lawe of the State of New York are

presumed at the admLnistratl-ve level.

F. That the petl.tl.on of Contl"nental Arus Corp. is denLed and the NotLce

of Determl"natLon and Demand for Paynent of SaLes and Use Taxes Due dated

June 20, 1983 ls sustalned.

DATED: Albany, New York

JAN 1 ? 1986
STATE TN( COMMISSION
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