
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Co Marco Data Servl.ces, Inc. AFTIDAVIT OF MAILING

for Redeterminatton of a Deflciency or Revlslon
of a DetermlnatLon or Refund of Sales & Use Tax
under Artic]-e(s) 28 & 29 of the Tax Law
f o r  t h e  P e r L o d  6 l L l 7 8  -  1 1 / 3 0 / 8 1 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she Ls over 18 yeata
of age, and that on the 25th day of July, 1986, he/she served the wl.thin notlce
of Declsion by certlfled mail upon Co Marco Data Services, Inc. the petl.tloner
in the within proceeding, by encloslng a true copy thereof ln a eecurely eealed
postpald nrapper addressed as foll-ows:

,  Co Marco Data Services, Inc.
119 N.  24 th  S t ree t
New York, NY 10011

and by deposlting same enclosed
post office under the exclusive
ServLce within the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

sworn to before ne thl.s
25th day of Jul-y,  1986.

in a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee ls the petltioner
forth on said rtrapper ls the last knoltn address

to
T



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon
o f

Co Marco Data Services, Inc. AFFIDAVIT OF MAILING

for Redetermtnatlon of a Deficlency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 / L 1 7 8  -  1 l l 3 0 / 8 1 .

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comisslon, that he/she ls over 18 yearg
of age, and that on the 25th day of July, 1986, he served the wLthln notice of
Decision by certifled nall upon Louls Engelmayer, the representatlve of the
petltloner Ln the wlthtn proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid lrrapper addressed as follows:

Louls Engel-mayer
225 Broadway
New York, NY 10007

and by depositlng same enclosed Ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee Ls the representative
of the petltloner herein and that the address set forth on sald ltrapper is the
last known address of the representative of the petltloner.

Sworn to before me this
25th d,ay of Jul-y, L986.

ter oat
pursuant to Law sectlon



S T A T E  O T  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

July 25, 1986

Go Marco Data Servlces, Inc.
119 N.  24rh Srreer
New York, NY 10011

Gentlemen:

PLease cake nottce of the Declslon of the State Tax Conmission encLosed
herewlth.

You have now exhaueted your rlght of revlew at the adnl"nlstratlve level.
Pursuant to sectlon(e) 1138 of the Tax Lawr a proceeding ln court to revl.ew ao
adverse declslon by the State Tax Connisslon nay be lnstLtuted only uader
Arttcl-e 78 of the CivLl Practtce Law and Rules, and must be con'menced l"n the
Supreme Court of the State of New York, Albany Countlr nlthln 4 nonthe from the
date of thls not lce.

Inquiriee concernLng the computatlon of tax due or refund alLowed in accordance
wlth thie decl.sLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Agsessment Revlew Unit
Bulldlng lF9, State Campus
ALbanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Louls Engefunayer
225 Broadway
New York, NY 10007



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtl.on

o f

co MARCO DATA SERVICES, rNC.

for Revlslon of a Determlaatlon ot fot Refund
of SaLes and Use Taxes under ArtlcLes 28 and
of the Tax Law for the Perl.od June l, 1978
through November 30, 1981.

DECISION

Petl" tLoner,  Co Marco Data Servlces, Inc.,  119 North 24th Street,  New Yorkr

New York 10011, flLed a petltlon for revleton of a deterninatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod

June 1 ,  L978 through November 30, 1981 (Fl le No. 40096).

A fornal hearlng was held before Arthur Johnsoo, Hearing Offl.cer, at the

offices of the State Tax Comisslon, Two World Ttade Center, New York, New

York, on Tuesday, July 23, 1985 at 1:15 P.M., wlth al l  br lefs to be eubnlt ted

by Septenber 23, 1985. Petltloner appeared by Louls EngeJ.nayer, Esg. and

Mlchael C. Lesger,  Esg. The Audlt  Dlvls lon appeared by John P. Dugan, Eeg.

(W1111am Fox,  Esq. r  o f  counse l ) .

ISSUES

29 :

I. I{hether keypunch servlces purchased by petitloner

contractora nere purchased for resaLe and thereby excluded

under sect lon 1f05(c) of the Tax Law.

II, Whether doubl-e taxation will exl"st tf petltloner

tax on lts purchases of keypunch servlces.

from tndependeot

fron'the tax lmposed

ls held Ltable for
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FINDINGS OF BACT

1. On August 27, 1982, as a result of a fieLd audit, the Audit Dlvlslon

ieeued a Notlce of Deternlnatlon and Denand for Payment of Sales and Use Taxes

Due agaLnst pett t ioner,  Co Marco Data Servlces, Inc.,  for the perlod Juoe 1,

1978 through Novenber 30, 1981 ln the amount of $10,283.87, together wlth

l .nterest of  $2,594.84, for a total  anount due of $L2,878.7L, The assessment

represented taxes due on purchases of keypunch servlces.

2. PetitLoner, bI lts president, Jonathan Mack, executed three consents

extendlng the period of llmltatlon for assessment of sales and use taxes for

the perlod Septenber 1, 1978 through May 31, 1981 to December 20, L982.

3. Petitloner lras engaged ln the busLnesg of processlngr updatlng and

nalntainlng nalllng 1lsts and supplying nalllng labels and reports to lts

customera, the najorlty of whlch were publlshere of magazlnes and perlodl.cals.

4. Petltioner recelved data from tts customer8 eEored elther on nagnetic

computer tape or as hard copy. Thls data was then converted to a fotu.at that

was compatible wlth petltlonerrs computer system. The infornatlon nalntalned and

updated by petitloner lras the excluslve property of the cuetomer. Petl.ttoner

provided lts services under contracts nlth lts customers. If a contract wag

termlnated, the tape wlth all of lts changes and nodlflcations wae returtred to

the customer.

5. Under a typLcal contract, petitl"oner updated the Lnformation, ueually'

on a monthly or quarterly baste. Petltloner added new names, changed addreeaes'

deleted non-deltverabl-e names and produced address renertal notlces and credlt

lnvoices. Petltioner also produced circulatlon data reports and nalllng

labels.
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6. Pet l t lonerfs fee for l ts servlces l ras set by contract.  Pet i t ioner

collect,ed sal-es tax from l"ts customers based upon the totaL prlce charged under

each contract.

7. The customer provided petltl.oner wLth hard copy of the lofonnation to

be added to the master fiLe. Petltloner purchased keypunch servtcee from tndepen-

dent contractors to convert the hard copy to computer readable punch carde. Petl-

tioner provided the outelde contractors with blank puneh cards. The puoch carde

were fed lnto the computer and the data contalned thereon lraa traosferred onto

nagnetle tape. After this procesa nas conpletedr the punch eards were deatroyed.

8. Petitioner dld not pay sales tax to the lndependent keypunch operatorg

Lt contracted wlth durtng the audlt pertod, nor dld the lndependent keypuochers

coLLect sales tax from petitloner for the servl"ces rendered.

9. PetitLoner took the posltion that the keypunchLng servlcee ltere Purehaeed

for resale slnce the data on the punch cards was transferred to a magaetl.c taPe

which was the property of the customer. PetltLoner claimed that the punch card

was merely the medlum used to rearrange the data on the tape and that the cogt for

such services lras refLected in the charge to the customer on whl"ch eales tax ltas

collected. Petltl"oner further mal.ntalned that tf tax lraa lnposed on its purchasee

of keypunchlng servlces, lt would resuLt ln double taxatloo sl-nce tax waa collected

from the customer on the sare servlces.

CONCLUSIONS OF LAW

That, sectl-on 1105(c) (2) of, the Tax Law provldee, tn pertinent Parts

. .  lT]here l"s hereby Lnposed and there shal l  be pald a tax.. .upon:

* * *

(c) The receipts from every aaLe, except for resaLe of the
fol lowlng servLces:

A .

t l
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* * *

(2) Producingr fabrtcatlngr processingr prLntlng or lmprintlng
tangibl-e personal propertyr performed fot a person who directly or
indlrectly furnl-shes the tangible personaL propertyr not purchased by
hin for resale, upon which such services are perforned.t t

B. That the independent keypunch operators were performing servlces under

section 1105(c) (2) of the Tax Law. However, the purchase of such servlces was

not for resale wLthln the meanlng and lntent of section 1105(c) of the Tax Law.

The keypunch services were purchased by petltloner for use Ln provlding to ltg

customers the services set forth ln Findlng of Fact "3rt. Cf. Matter of $tt-Outsr

Inc .  v .  S ta te  Tax  Conrmiss l -on ,  85  A.D.2d 838 (3 rd  Dept .  1981) .

C. That, inasmuch as the servl.ces at lssue are taxable under sectlon

f105(c) (2) of  the Tax Law, the fact that pet l t loner may pass the cost of  such

taxation onto its customers is irrelevant. The provislons of the Tax Law

authorlze the lmposltlon of tax both upon the keypunch servlces and upon the

services pet l t ioner furnLshes i ts customers.

D. That the petltlon of Co Marco Data Services, Inc. ls denLed and the

Nottce of DetermlnatLon and Demand for Payment of Sales and Use Taxes Due

issued August 27, L982, ls sustaLned.

DATED: Albanyr New York STATE TAX COMMISSION

uuL 3 519S6



P 31 ,1  3?e  300
FECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED
NOT FOR JNTEBNATIONAL iIAIL

(See Reverse)
.{:i

P 31,1  3?e 901,
RECEIPT FOR CERTIFIED MAIL

NO II,ISURANCE COVERAGE PROVICEO
NOT FOR INTEFIIAIIOIIAL MA'[

(See Beverse)
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