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STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Joseph A. Clatto
d/bla Patterson Power Test

for Redetermination of a Deflciency or Revlslon
of a Determinatlon or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  3  I  I  179-8 /  3L  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cormisslon, that he/she ls over 18 years

of age, and that on the 28th day of Aprll, 1986, he/she served the wlthln
not ice of Decislon by cert l f ied mal l  upon Joseph A. Ciatto,  d/bla Patterson
Power Test the petitioner in the within proceeding, by enclosing a true coPy
thereof in a securely sealed postpald wrapper addressed as fol lows:

Joseph A. Clatto
d/b/a Patterson Power Test
Routes 22 & 3LL
Patterson, NY 12563

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Poetal
Service within the State of New York.

That deponent further says that the said addreasee is the Petl.tloner
herein and that the address set forth on saLd lrrapper is the last knosn addrese
of  the  pe t i t ioner .

Sworn to before rne this
28 th  day  o f  Apr l l ,  1986.
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Apr l l  28,  1986

Joseph A. Ciatto
d/b/a Patterson Power Test
Routes 22 & 3LL
Patterson, NY L2563

Dear Mr. Clatco:

Please take not,lce of the Declslon of the State Tax Connl.ssion eacLoeed
herewith.

You have now exhausted your rlght of revlew at the admlnistrative Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Commlssion may be instltuted only under
Artlcle 78 of the Clvl1 PractLce Law and Rulesr aod must be cornmenced in tbe
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls not lce.

Inqulries concerning the conputatlon of Eax due or refund alLowed in accordance
wlth thls decisl.on may be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaluatLon Bureau
Assessment RevLen Unlt
Butldlng /19, State Campus
Al-bany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

JOSEPH A. CIATTO
DIBIA PATTERSON POWER TEST

for Revlsion of a Determinatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod March l, L979
through August 31, 1982.

o f

o f

DECISION

29

Petitioner, Joeeph A. Clatto dlbla Patterson Power Test, Routes 22 alil.d .

311, Patterson, New York 12563, ftl-ed a petltion for revlston of a determLnatLon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period March 1, 1979 through August 31, 1982 (Fl le Nos. 44506 and 49871).

A hearing was hel-d before Arthur Johnsonr Hearing Officer, at the officee

of the State Tax ComLsslon, Two World Trade Center, New York, New York' on

November 20, 1985 at 9:15 A.M. Pet i t ioner appeared pg g. The Audlt  DLvislon

appeared by John P. Dugan, Esq. (Wtl l tan Fox, Esq.,  of  counsel) .

ISSUE

I,ltrether the Audit Division properly deternLned additlonal sales taxes due

fron petltloner based on examination of avaLl-abLe books and recorde.

FIMINGS OF FACT

1. Pet i t ioner,  Joseph A. Clatto dlbla Patterson Power Test,  oPerated a

gasol ine servlce stat lon located at Routes 22 and,311, Patt€rsortr  New York.

Petl.tioner dld not perform any repalrs.

2. On October 20, L982, as the result of an audLt, the Audit Dlvlsion

issued a Notlce of Determination and Demand, for Paynent of Salee and Uee Taxes

Due agalnst petltioner coverlng the perlod March 1, 1979 through Auguet 31'
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1980 fo r  taxes  due o f  $34,102.04 ,  p ] -us  pena l ty  and in te res t  o f  $201083.89 '  fo r

a total-  due of $54,185.93. On December 20r 1983, a second not ice was issued

coverlng the perlod Septenber 1, 1980 through August 31, 1982 ln the amount of

$33,564.63 ,  p lus  pena l ty  and Ln teres t  o f  $17,009.25 ,  fo r  a  to ta l  due o f  $50 '573.88 .

Also on December 20, 1983, a Notice of Assessment Revierr was lssued whlch

revised the tax due on the f l rst  not ice to $171720.59.

3. Petitioner executed a consent extending the perlod of llnitation for

assessment of sales and use taxes for the period March 1, 1979 through Februaty 28,

1982 to November 30, 1982.

4. PetitLoner provided the Audlt Divlsion with the followlng books and

records for audit: sales tax returns, federal and state income tax retutrls,

bank deposit records, purchases Journal and dally sales sheet,s whlch showed

the gallons of gasoline pumped, selllng prices and totaL receLpts. The Audlt

DlvlsLon reconciled bank deposits wLth sales tax returns and found that the

depoelts for the audlt perlod exceeded gross sales reported on the sales tax

returns by $937,218.00 ( loans and taxes pald were deducted from deposits).

Because of the substantial discrepancy ln receLpts, the Audlt Dlvl.sion determlned

that the books and records were unreliable and it was necessary to reconatruct

sales based on purchases of gasoline. The Audit DLvlsLon obtained the quantlty

of gasollne purchased by petitioner for the perLod March' 1980 through October'

1981 fron Power Test,  pet l t ionerfs suppl ler.  These purchases were used to

estl-mate the taxes due on the notice lssued October 20, 1982. FoLlowlng the

issuance of the notice, a conf erence was hel-d at the l{trite Plal.ns Dlstrlct Of flce

at which time petLtloner produced purchase Lnvoices for the period March 1' L979

through August 31, 1982, as well- as dail-y sales sheets whl.ch had the selllng prlce

for each grade of gasollne. The purchase lnvolces lrere vertfied agalnst the Power
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Test purchase records and were found to be complete. From the purchase involces,

the Audlt Divlslon listed the total gaLlons of gasoline purchased by grade for

each month in the audit period. The gallons lrere nuLtiplled by the eelll.ng prlce

on the 15th day of the month to arr ive at gasol- ine sal"es of $310111929.00. The

taxabl-e sal-es after deductLng the state gasol ine tax l tere $2r813,972.00. The

Audlt Dlvision then al-lowed for personal use of the gasollne and excluded the

sales tax whLch reduced the taxable sales to $2,6581282.00. Pet l tLoner rePorted

taxable saLes of $1,7461680.00 for the same period, Leavlng addlt lonal taxable

sal-es of $91I,602.00 and tax due thereon of $50,79O.74. Pet l t loner was also

assessed use tax of $494.48 on the personal consumptlon of gasoline for a total

de f ic lency  o f  $51,285.22 .

5. PetltLoner took the posltLon that the gasolLne sales determlned by the

Audit DivlsLon nere excesslve for the followlng reasona:

a) the gasollne delivered by Power Test nas not metered and, therefore'

there was no lray to determine whether the quantlty of gasollne shown on

the invoLces was actually received;

b) the Audit Divlsionrs estimate of sales was based on sell{ng prlcee

effective on the 15th of the month whlle prlces varled every few daya;

c) Power Test set the selllng prlce of gasol-lne and occasionally euch

prlce was less than cost.

6. An analysls of petl.tionerrs selling prices of gasolLne over the entl.re

audlt perlod showed that selllng prices on the 15th of any partlcular month

represented the average selling prlce for that month.

CONCLUSIONS OF LAI{

A. That section 1138(a) of the Tax Law provldes that rtlf a return when

flled Ls incorrect or lnsuffLcient, the amount of tax due shaLl- be dete:cmined
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by the g4x semmLssion fron such information as rnay be avallabLett and authorlzee,

where necessary, an estimate of tax due |ton the basls of external lndlceerl

lncluding purchases

B. That the discrepancy between the bank deposits and the sales shorrlr on

sales tax returns, as well as the substantlal underreportlng of taxable e4lee

disclosed by the audit, establ-lshed the unrellablllty of petltlonerrs booke and

records. Wtren books and records are lncomplete and unrel-iable, the use of

externaL indl.ces is pernieslble (Matter of Korba v. New York State Tax Comiselonr

84 A.D.2d 655).  Accordlngly,  the Audlt  Dlvls lon properly determlned pet l t toner 's

tax l-labiJ-ity pursuant to the provislons of sectlon 1138(a) of the Tax Law.

C. That the Audit Dlvlslon reasonably calculated petltlonerfs tax llablllty

and, therefore, petltloner had the burden of showlng that the audlt method or

the amount of tax assessed waa erroneous (

Fraternal Organlzat ion v.  Tul1y, 85 A.D.2d 858).  Pet l t ioner fai led to sustain

thls burden.

D. That the pet i t ion of Joseph A. Clatto dlbla Patterson Power TeBt 18

denled and the notlces of determinatlon and denand for paynent of sales and uee

taxes due lssued October 20, 1982, as revlsed, and December 20, 1983 are

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

IAPR 2 I8S6
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