
STATE OF NEW YORK

STATE TAX COMMISSION

Ln the Matter of the Petltlon
o f

Cert i f led Transport ,  Inc.

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  /  I  179-2 /  28  /  8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt,  belng duly sworn, deposes and says that he/she is an
employee of the State Tax Comml-sslon, that he/she ls over 18 years of age' and
that on the l .8th day of February, 1986, he/she served the wlthln not ice of
Declsion by certifled rnall- upon Certified Transport, Inc. the petltloner l-n the
wl. thin proceeding, b! enclosing a true copy thereof in a securely seaLed
postpaid \rrapper addressed as follows:

Cert l f led Transport ,  Inc.
328 Front  S t .
Staten Island, NY 10304

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the said addressee is the petitLoner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before me thl-s
18th day of February, 1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Cert l f led Transport ,  Inc.

for RedetermLnation of a Deflclency or Revision
of a Det,ermlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3 l  I  179-21 28  |  81 ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt, belng duly sworn, deposes and says that he/she is an
employee of the State Tax Cornnlsslon, that he/she is over 18 years of age' and
that on the 18th day of Februaryr 1986, he served the wlthin not lce of Decislon
by cert l " f led nai l  upon James H. Tul ly,  Jr. ,  the representat ive of the
pet i t ioner in the wlthln proceeding, by encloslng a Erue copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

James H. Tul ly,  Jr.
DeGraff ,  Foyr Conwayr Holt-Harr is & Mealey
90 Sta te  S t .
Albany, NY 12207

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servl-ce wl"thln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner hereln and that the address set forth on sald wrapper l"s the
last known address of the representat ive of the pet i t , loner.

Sworn to before ne this
18 th  day  o f  February ,  1986.

ter oaths
w sec t ion  174



S T A T E  O F  N E I ' I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 18, 1986

Cert i f led Transport ,  Inc.
328 Front  S t .
Staten Island, NY 10304

Gentlemen:

Please take notice of the Declslon of the State Tax Conrmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adminlstratlve level-.
Pursuant,  to sect ion(s) 1138 of the Tax Law, a proceeding in court  to reviel t  an
adverse decision by the State Tax CommLsslon may be lnstituted only under
Article 78 of the Cl,vll- Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of this not ice.

InquirLes concerning the computation of tax due or refund allowed in accordance
wlth this decisl"on may be addressed to:

NYS Dept. Taxatlon and Ftnance
Law Bureau - Litigatlon Unlt
Buildlng lf 9, State Campus
Albany, New York 12227
Phone # (5r8) 457-2070

Very truly youf,s'

STATE TAX COMMISSION

cc3 Pet i t ionerrs RepresentatLve
James H. Tul ly,  Jr.
DeGraff ,  Foy, Conway, Holt-Harr is & Mealey
90 Sta te  S t .
Albany, NY 12207
Taxlng Bureaurs RepresentaLlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Cert l f ied Heat ing Oi ls,  Inc.

for Redeterminatl-on of a Deficlency or Revision
of a Deternination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  I  L  /79-21  28  |  B l .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she ls an
empl-oyee of the State Tax Cornmisslon, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he/she served the within not lce of
Declslon by cert l f ied mai l  upon Cert i f ied Heat ing 011s, Inc.,  the pet l t ioner in
the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol- lows:

Cert i f ied Heat ing Ol- ls,  Inc.
328 Front  S t .
Staten Island, NY 10304

and by deposltlng same encl-osed in a postpaid properly addressed wrapper ln a
post off lce under the excl-usive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
18th day of Februaryr 1986.

says that the sald addressee is the pet l tLoner
set forth on sald htrapper ls the last known addrese



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Cert i f ied Heat ing 0i1s, Inc.

for Redetermlnatlon of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  /  L  17  9-21  28  |  81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt, belng duly sworn, deposes and says that he/she is an
employee of the State Tax Conmlsslon, that he/she is over 18 years of ager and
that on the 18th day of February, 1986, he served the within not lce of DecLslon
by cert l " f led nal l  upon James H. Tul ly,  Jr. ,  the representat ive of the
petitloner tn the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

James H. Tul ly,  Jr.
DeGraff ,  Foy, Conway, Holt-Harr ls & Mealey
90 Sta te  S t .
Albanyr NY 12207

and by deposlting same enclosed in a postpald properly addressed wrapper l.n a
post offl.ce under the excluslve care and custody of the Unl-ted States Postal
Service withln the Stat,e of New York.

That deponent further says that the said addressee is the representative
of the petitloner herel.n and that the address set forth on sald lrrapper Ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of February, 1986.

ter oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R K  L 2 2 2 7

February 18, 1986

Cert i f ied Heat ing Oi l-s,  Inc.
328 Front  S t .
Staten Island, NY f0304

Gentlemen:

Please take not ice of the Decl,s ion of the State Tax CommlssLon enclosed
herewith.

You have now exhausted your rlght of revlew at the adninlstratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlen an
adverse declsion by the State Tax Commission may be Lnstituted only under
Article 78 of the Clvil Practice Law and Rules, and must be cornmenced l"n the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of this not lce.

Inqulries concerning the computation of tax due or refund allowed in accordance
with thls decisl"on nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon UnlE
Buildlng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ionerts Representat lve
James H.  Tu l l y ,  J r .
DeGraff ,  Foy, Conway, Holt-Harr is & Mealey
90 Sta te  S t ,
Albany, NY 12207
Taxlng Bureaurs Representat lve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
o f

Joseph J. I" lar lno, Sr.
Off icer of Cert l fLed Transport ,  Inc. AFFIDAVIT OF UAILING

for Redetermlnation of a Deftclency or Revision
of a DeterminatLon or Refund of Sal-es & Use Tax :
under ArtLcle 28 & 29 of the Tax Law for the Perlod
3 / L l 7 e - 2 1 2 8 / 8 1 .  :

State of New York :
s s .  :

County of Albany z

DorLs E. Steinhardt, being dul-y sworn, deposes and says that he/she is an
employee of the State Tax Connission, that he/she is over 18 years of age' and
that on the 18th day of February, 1986, he/she served the within not ice of
Decislon by cert i f led nal l  upon Joseph J. Marlno, Sr. ,  Off icer of Cert l f ied
Transport ,  Inc.,  the pet i t loner in the wlthin proceeding'  by encloslng a true
copy thereof ln a securely sealed postpaid l rrapper addressed as fol lows:

Joseph J. Marlno, Sr.
Off lcer of Cert i f ied Transport ,  Inc.
328 Front  S t .
Staten Island, NY 10304

and by depositlng same enclosed in a
post office under the excluslve care
Servlce within the State of New York.

That deponent further says that
herein and that the address set forth
of the petLt ioner.

postpaid properly addressed wrapper ln a
and custody of the United States Postal

the said addressee is the pet l t ioner
on sald wrapper is the last knonm addrese

Sworn to before me thls
18th day of February, 1986.

r l2ed to
pursuant to Tax

ister oaths
sect l-on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t ion
o f

Joseph J. Marlno, Sr.
Off lcer of Cert l f ied Transport ,  Inc.

for Redeterminatlon of a DefLciency or Revlsion
of a Det,ernlnatl"on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3  /  L  179-21 28  /  81 .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

Doris E. Stelnhardt, belng duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she Ls over 18 years of age' and
that on the 18th day of Februaryr 1986, he served the wlthln not ice of Declsion
by cert i f ied nal l  upon James H. Tul ly,  Jr. ,  the representat lve of the
petitloner in the within proceedinB, by encloslng a true copy thereof in a
securely sealed postpald hrrapper addressed as fol lows:

James i I .  Tul ly,  Jr.
DeGraff ,  Foy, Conway, Holt-Harr is & Mealey
90 Sta te  S t .
Albany, NY 12207

and by depositl"ng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltioner hereln and that the address set forth on said wrapper ls the
last, known address of the representative of the petitioner.

sworn to before me this
18 th  day  o f  February ,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Joseph J. l {ar lno, Sr.
Off lcer of CertLf ied Transport ,  Inc.
328 Front  S t .
Staten Island, NY 10304

Dear Mr. Marlno:

PLease take notlce of the Decislon of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the admlnlstrattve l-evel.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revLel an
adverse declsion by the St,ate Tax Cornmisslon may be instltuted only under
Article 78 of. the Clvil Practlce Law and Rulesr and must be cormenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 months from the
date of this not, ice.

Inguirl-es concerning the computation of tax due or refund allowed Ln accordance
with this decision may be addressed to:

NYS Dept. Taxatton and Fl.nance
Law Bureau - Ltttgation Unit
Bullding /f 9, State Caupus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
James H. Tul ly,  Jr.
DeGraff ,  Foy, Conway, Holt-Harr ls & Mealey
9 0  S t a t e  S t .
Albany, NY 12207
Taxing Bureauf s Representat,tve



STATE OF NEW.YORK

STATE TAX COMMISSION

:
In the Matter of the Pet l t ion

o f
:

CERTIFIED TMNSPORT, INC.

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artl,cles 28 and, 29 :
of the Tax Law for the Perl"od March l, L979
through February 28, 1981. :

In the Matter of the Pet i t ion
:

o f
:

CERTIFIED HEATING OILS, INC. DECISION
3

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period March 1, 1979
through February 28,  1981.  :

In the Matter of the Petit,ion
:

o f

JOSEPH J. MARINO, SR.,
OFFICER OF CERTIFIED TRANSPORT, INC. :

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod l"larch 1, L979 :
through February 28, 1981.

:

Pet i t ioners, Cert l f led Transport ,  Inc.,  Cert l f ied Heat ing 011-s, Inc. and

Joseph J .  Mar ino ,  Sr . ,  o f f i cer  o f  Cer t i f ied  Transpor t ,  Inc . ,  328 Fron t  S t ree t '

Staten Island, New York 10304, f l led pet l t ions for revlslon of determinat ions

or for refunds of sales and use taxes under Arttcles 28 and 29 of the Tax Law

for the period March 1, 1979 through February 28, 1981 (Fi le Nos. 41186, 4L187

a n d  4 1 1 8 8 ) .
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A hearing was held before Daniel  J.  Ranal lL,  Hearlng Off icer,  at  the

offlces of the State Tax Comission, Two trlorld Trade Center, New York' New

York ,  on  August  7 ,  1985 a t  1 :30  P.M. ,  w l th  a l l  b r le fs  to  be  subrn l t ted  by

November 13, 1985. Pet l t loners appeared by DeGraff ,  Foy, Conway, Holt-Harr l"e &

I" lealey (James I l .  Tul ly,  Jr. ,  Esq.,  of  counsel) .  The Audit  Divls lon appeared by

John P.  Dugan,  Esq.  (Joseph PLnto ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the transfer of assets fron pet l t loner Cert l f ied Transport ,

Inc. to pet l t ioner Cert i f led Heat ing Ol ls,  Inc.,  both whol ly owned by the same

indivtdual,  const i tuted a sal-e subject to sales tax.

I I .  Whether the Audit  Dl.v is lon properly determined pet l t ioners'  sales and

use tax  l iab t l i t y .

FINDINGS OF FACT

1. 0n Decembet 20, 1982, as the result  of  a f ie ld audit ,  the Audlt

Division issued three notices of determlnatlon and demand for paynent of sales

and use taxes due for the perl.od March 1, L979 through February 28' 1981

agalnst pet l t ioners as fol- lows:

Pet i t ioner Tax Due Pengl'la Interest Total

C e r t l f i e d  T r a n s p o r t ,  I n c .  $ 1 0 9 , 6 1 1 . 8 4  $ 2 7 , 4 0 2 . 9 6  $ 3 4 ' 3 0 2 . 6 5  $ 1 7 1 , 3 I 7 . 4 6
C e r t l f l e d  H e a t i n g  O i l s ,  I n c .  $ 1 0 9 , 6 f 1 . 8 4  $ 2 7 , 4 0 2 . 9 6  f i 3 4 , 3 O 2 . 6 6  $ 1 7 1 , 3 L 7 . 4 6
J o s e p h  J .  M a r l n o ,  S r .  $ 1 0 0 , 4 8 7 . 4 4  $ 2 5 , L 2 1 . 8 6  $ 3 1 , 5 1 7 . 5 5  $ 1 5 7 ' L 2 6 . 8 5

On AprLl 9, L984, as the result of addltlonal- lnformation provided by

pet l t ioners, the Audit  Dlvis ion lssued revised assessments against Pet i t loners

as fol lows:

Pet l t ioner Tax Due Penafg. & Interest Total

Cer t i f i ed  T ranspor t ,  I nc .  $59 ,723 .46  $45 ,154 .04  $104 ,877 .50
Cer t l f i ed  l {ea t i ng  O i l s ,  I nc .  $59 ,723 .46  $45 '154 .04  $104 '872 .50
Joseph  Mar ino ,  S r .  $56 ,098 .64  $44 ,552 .03  $100 ,650 .67
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2. Pet l- t ioner Cert i f led Transport ,  Inc. ("Transport")  nas a fuel  oi l

dlstrlbutor which transported gasollne for maJor distributors and sol-d gasoline

ln addition to se11lng home heating o1L and perforuolng o11 burner repairs. At

some t ime ln 1980, pet i t loner Joseph Marlno, Sr. ,  the president and sole

stockholder of Transport ,  decided to cLose the buslness. Mr. MarLnots son,

Joseph Marl"no, Jr. ,  asked hls father to cont inue the bustness and Mr. Marino,

Jr. would operat,e lt. Rather than continue Transport ln buslness, Mr. Marinot

Sr.  declded to create Cert l f ied Heat lng Oi1s, Inc. ("Heat ing OlLs") and terminated

Transport. I{eatlng Oils dlscontlnued the gasoline transportation aspect of the

busl-ness. Transport  t ransferred al l -  of  i ts assets to l leat ing 011s whlch began

doing business with Joseph Marlno, Sr.  as president and sole stockholder '  but

wlth Joseph Marino, Jr. ln charge of runnl-ng the operatlon. The transfer of

the assets rdas reported by Heating Otls for accountlng and lncome tax purposes

as a debit  to bul ldings and other depreclable assets total l lng $120'021.00 and

an offsettlng credlt to paid-in or capital surplus wl"th corresponding reverse

entries for Transportrs reporting purposes. An agreement entered lnto between

Transport and lleatlng Oils on May 15, 1980 stated that the "t,ransfer ls for no

monetary or other considerat ion."

3. On audit ,  the audltor found that Transportrs books and records were

lnadequate for conducting a complete audlt. Petltloners adrnit that there ltere

less than adequate records but questlon the accuracy of the audl"t procedures

enployed. The only records which petitloners provi.ded to the auditor ltere

Federal tax returns, cancell-ed checks, bank statements and delivery tLckets for

No. 2 heating o11 dellveries, along wl-th a spiral notebook sunmarlzing the No. 2

o11 del l"ver ies. The records of No. 2 oLL sales appeared to the audltor to be
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accurate and she therefore assumed that all such sales had been properLy'

reported and that all unreported sales were of diesel and kerosene fuel.

4. The auditor used a test year of 1980 and compared purchases per

invoices for that year to the cost of sales as reported to determine unreported

purchases. Purchases of kerosene and diesel were marked up 19.83 percent

result lng in unreport ,ed sales of $158,565.00 ln 1980. Purchases of parts for

oil burner repairs were marked up 150 percent resulting ln unreported parts

sa les  o f  $64,703.00 .  The aud l to r  a lso  d isa l lowed $70,564.00  in  sa les  wh lch  had

been claimed as nontaxable sales. The unreported taxable sales were dlvlded by

reported taxabl-e sales to arr ive at an error rate of I39.22 percent for 1980.

The error rate was applled to reported taxable sales for the entlre audlt

per lod to arr ive at unreported taxable sales of $581r2L6.00 at a sales tax rate

of 8 percent result ing Ln addit lonal sales tax due of $46 ,497 .28.

5. The audltor also deternlned that the transfer of assets from TransPort

to Heating Olls \iras a bulk sale subject to tax. The tax was assessed against

the $I20,021.00 in depreclable assets transferred result lng in tax due of

$9r601.36 on the transfer.  The assessments against Transport  and l leat ing Oi ls

also lncluded use tax on fixed asset purchases and truck repalr and maintenance

expense total l tng $3,624.82. No use tax nas assessed against Joseph Marino'  Sr.

6. Pet,itLoners malntaln that the transfer of assets between Transport and

Heatlng Oils did not constitute a buLk sale lnasmuch as there was no consideratlon.

The record is not clear with respect to whether the stock of Heatlng Olls was

transferred to Mr. MarLno, Sr.  or Transport  in connect ion with the transfer.

Presumably, however, stock of Heatlng Oils was issued and transferred to one

of the two. There is no evidence indlcating that lleating Ol-ls aseumed the

llabilities of Transport and certaln purchase lnvoices submltted by the Audlt
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DivLslon indlcate that Transport contLnued paying off lts or.m debts after the

cessat ion of business.

7. PetLtioners aLso maintaln that allowances should have been nade for

the dlfference in tax rates applicable to No. 2 heating oil, taxable at four

percentr and kerosene and dlesel- fuel, taxable at elght percent. The Audlt

DivisLonrs positLon is that al-1 sales of No. 2 heat lng o11 at four percent l tere

properly reported and that the additional fueL sales determined on audit were

comprised of kerosene and diesel sal-es at eight percent. Petitloners also

argue that an allowance should have been made for shrinkage and spillage. In

support of their argument, petltioners submitted evl.dence lndicatlng that the

volume of oil- expands and contracts as its temperature rises and falIs.

Petitloners also submltted dellvery reports indtcating that less fuel was

delivered by the trucks than was unloaded each day. The average spillage for

the reports submttted amounted to .2 percent. Applying thls percentage to

unreported purchases of $132r408.00 results ln a reduct ion of purchases by

$265.00 wl. th a concomitant reduct ion Ln unreported fuel  sales to $158,347.0O.

8. Pet l t ioners also objected to the 150 percent narkup computed on sales

of parts for oil burner repalrs; however, no evldence was produced to refute

this markup. Durlng part of the audit period, Transport performed burner repalrs

with no charge for labor, but it was never suggested that parts were given away

with no charge.

9. Pet i t ioners al-so submitted into evldence a resal-e cert l f icate from

one of its naJor customers. The resale certificate could not be obtained durlng

the audit and accounted for $23,993.00 in nontaxable sales, reduclng the amount

of such sales disal"Lowed on audit  to $46r571.00. Such reductLon, taken together

wlth the adjustment for spi l - lage, results in a new error factor of L27.54

percent computed as foll-ows:
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Unreported fuel  sales
Other sales

Dlsallowed nontaxable sales

Less ECAP/UEAP allowance
Total unreported taxable sales

$158 ,347  . 00
64,703.0O

$223 ,050 .00
+  46 ,57 I .00
$269  , 621 .00
-  4 ,100 .00
$265 ,521  . 00

Ratio of unreported to reported t,axable sales

W = r .2754 =  127.54% er ror  ra te
2 0 8 , 1 7 9

Applylng the revised error rate to taxable sales reported of $417,480.00

results ln unreported taxable sales of $532,454.00 at an 8 pereent rate for

add i t iona l  sa les  tax  due o t  $42,596.32 .

CONCLUSIONS OF LAW

A.  That  sec t ton  1101(b) (5 )  o f  the  Tax  Law def lnes  sa le '  ln  par t ,  as  a

"transfer of t i t le or possession or both.. .by any means whatsoever for a

cons ldera t lon . "  Sec t l -on  1101(b) (4 ) ( i i ) (D) ,  Ln  e f fec t  dur ing  the  per lod  ln

issue, excludes from the def lni t ion of retai l  sale " [ t ]he transfer of proPerty

to a corporation upon its organLzation in conslderation for the l"ssuance of its

s tock .  r r

B. That, presurnably the transfer of the assets of Transport to lleatlng Otls

was made ln consideration for the lssuance of the stock of Heatlng Olls. There-

fore, there was a bulk transfer whlch would be a sale subJect to tax under sectlon

1101(b)(5) of the Tax Law. I lowever,  s ince the transfer of the assets was ln

exchange for Heatlng Olls stock upon lts organtzation, such a sale was not a

retal l  sale. Therefore, al though there was a bulk sale, the assets transferred

were not subject to tax, and the $91601.36 assessed on the transfer ls cancel led.

C. That petltloners have not net thelr burden of proving that part of the

unreported fuel  sales were of No. 2 heat lng olJ-,  taxabLe at a lower rate.

Glven the inadequate conditlon of petltlonersr records generally and the
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conpleteness of the No. 2 heat lng o11 sales records, l t  was t"a"on"Lle f t i r  the

audltor to assume that all sales of No. 2 oll had been reported and that any

additlonal saLes determlned on audit were of other types of fuel, taxable at

eight percent.  Pet i t ioners offered no docunentat ion to refute the audltorrs

f lndlngs.

D. That petltloners have not net theLr burden of proving that the 150

percent markup on parts for oi1 burner repalrs was incorrect or that an alLowance

should have been made for shrinkage. As dlscussed ln Finding of Fact rr8rr, ro

evldence was produced to show that the 150 percent markup on parts waa erroneous

and lt ls therefore sustained. Wlth respect to shrlnkage, alL that petitloners

have proven is that o11 expands and contracts wlth changes ln temperature. Any

shrinkage on a eool day would be nullified by expansion on a rilarmer day.

Petttioners have not shordn that such volume changes would have an overaLL

negat ive effect on their  gal lons avai lable for saLe.

E. That petitioners have proven that there was splllage to the extent of

.2 percent of thetr  fuel  purchases and that $23,993.00 in dlsal l -owed nontaxabLe

sal-es rilere, in factr sales for resale and, ln accordance with the computatlons

ln Findlng of Fact t '9",  the addit l "onal sales tax due l-s redueed to $42 1596.32

plus penalty and interest.  The use tax due of $31624.82 was not contested and

is sustained as assessed against Transport  and Heat ing Oi ls.

F. That the pet i t lons of Cert i f led Transport ,  Inc.,  Cert i f led Heat l-ng

Oi ls ,  Inc .  and Joseph J .  Mar ino ,  Sr . ,  o f f i cer  o f  Cer t l f ied  Transpor t '  Inc .  '  a re

granted to the extent lndlcated in Conclusl.ons of Law rrBrr and rfErt' that the

Audtt Division is dlrected to nodlfy the notices of determi.natlon and demands
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for payment of sales and use taxes due issued Decembex 20, 1982

and that,  except as so granted, the pet i t ions are ln al l  other

DATED: Albany, New York STATE TAX COMMISSION

FEB 181986

accordingly;

respects denl-ed.

PRESIDENT
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P hSr t  31 ,3  30e

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

P t8q  313  300

RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

Return R6ceipt Showing
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Roturn Receipt Showlng
to whom and oato Dellvered

Retum recelpl showlng to whom,
Date, and Address of Dsllvery
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