
STATE OF NEI'I YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Robert Cesare
dlbla J & B Service Stat lon

for Redetermtnation of a Deflclency or Revision
of a Determtnat,lon or Refund of Sa1es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  6 l L l 7 5 - 8 1 3 L 1 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle llagelund, beLng duly sworo, deposes and aays that
he/she ls an enployee of che State Tax Comnlssion, that he/she ls over 18 yearg
of age, and that on the 6th day of March, 1986, he/she served the withln notice
of Decislon by cert t f led naLl upon Robert  Cesare, dlbla J & B Servlce Stat lon
the petltioner in the wlthln proceedlng, by enclosl,ng a true copy thereof in a
securely sealed postpaid lrrapper addressed as follows:

Robert  Cesare
dlb/a J & B Servlce Statton
279 N. Queens Ave.
N. l lassapequa, NY 11758

and by deposLting same enclosed tn a postpald properLy addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States Postal
Service wlthl.n the State of New York.

That deponent further says that the sald addre€rsee ls the petlttoner
hereln and that the address set forth on said nrapper ls the lasc known addreas
of the pett t ioner.

sworn to before me thLs
6th day of  March,  1986.

nlster oaths
Law sect ion 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the
of

Hospital  Shel l ,

Pet l t ion

Inc .

says that the sal"d addressee ts the petltloner
set forth on sal.d wrapper ls the last known addrees

AFFIDAVIT OF MAILING

for Redeternlnation of a Defl-ciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 l L l 7 5 - 8 / 3 1 1 7 8 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle llagelund, belng dul-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conmlsslon, that he/ehe ls over 18 yeare
of age, and that on the 6th day of March, 1986, he/she served the withln not ice
of Declsion by cert i f led malL upon Hospltal  Shel l ,  Inc. the pet l tLooer ln the
wlthtn proceedlng, bI enclosing a true copy thereof ln a secureLy sealed
postpaid rtrapper addressed as follows:

Hospl- tal  Shel l ,  Inc.
c/o Janet Cesare, Pree.
279 N. Queens Ave.
N. Massapequa, NY 11758

and by depositing same enclosed ln a postpald properly addressed wrapper la a
post office under the exclugive care and custody of the Unlted Stateg Postal
Servlce wlthln the State of New York.

That deponent further
heretn and that the address
of the pet i t l ,oner.

Sworn to before me this
6th day of l [arch, 1986.

to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLoo
of

Just Rite TowLng, Inc.

for RedeterminatLon of a Deflclency or Revlsion
of a Determinat{on or Refund of Sales & Use Tax
under Art lc le(s) 28 e 29 of the Tax Law
f o r  t h e  P e r i o d  6 1 1 1 7 5  -  8 l 3 I / 7 8 .

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before ne this
5th day of l " larch, 1985.

AFFIDAVIT OF MAILING

that the said addresaee ls the Petltloner
forth on saLd rtrapper ls the Last known addreee

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she l.s an employee of the State Tax Conntssion, that he/she ls over 18 years
of age, and that on the 6th day of March, 1986, he/she served the wlthin notice
of Declslon by certified mall upon Just Rlte Towtng, Inc. the petttLoner ln the
wlthin proceedlng, bI encloslng a true copy thereof ln a securely sealed
postpal.d wrapper addressed as follows:

Just Rite TowLng, Inc.
c/o Janet Cesare, President
279 N. Queens Ave.
N. Massepequa, NY 11758

and by depositing sEure enclosed ln a postpaid properly addressed wrapper ln a
poet offlce under the exclusive care and custody of the Unlted States Postal
Servl"ce wtthln the State of New York.

Authorized to
pursuant to Tax

ter oa



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 6,  1986

Robert Cesare
d/b la  J  &  B Serv lce  Sta t lon
279 N. Queens Ave.
N.  Massapequa,  NY 11758

Dear Mr. Cesare:

Pleaee cake notl"ce of the Declslon of the State Tax Coumiselon enclosed
herewith.

You have now exhausted your rlght of review at the adml-nistrative level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding Ln court to revielr an
adverse decision by the State Tax Commlsslon may be Lnstituted onJ-y under
ArticLe 78 of the Clvll Practlce Law and RuLes, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls notLce.

IngulrLes concernLng the computatlon of tax due or refund allowed tn accordaoce
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Fl"nance
Law Bureau - Litlgation Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxl-ng Bureaurs RepresentatLve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ' I  Y O R K  L 2 2 2 7

March 6, 1986

Hospltal  SheLl- ,  Inc.
c/o Janet Cesare, Pres.
279 N. Queens Ave.
N. Massapequa, NY 11758

Gentlemen:

Please take notice of the Decl.slon of the State Tax Comlssion encloeed
herewith.

You have now exhausted your right of review at the adnlnl.strative level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse declslon by the State Tax CommLseion uay be l-nstituted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wl"thl"n 4 monthe from the
date of thls not ice.

Inqulrl"es concernlng the computatlon of tax due or refund alLowed in accordance
wlth this decisl"on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat lve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

March 6, 1986

Just Rite Towing, Inc.
c/o Janet Cesare, Presldent
279 N. Queens Ave.
N.  Massepequa,  NY 11758

Gentlemen:

Please take notlce of the Decision of the State Tax Comlssion encl-osed
herewith.

You have now exhausted your rtght of revlew at the admlnistrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedl-ng ln court  to review an
adverse decision by the State Tax ConmlssLon nay be instltuted only under
Article 78 of the Clvll Practice Law and RuLes, and must be conrmenced Ln the
Supreme Court of the State of New York, Albany County, wl"thln 4 nonths fron the
date of thls not ice.

Inqulrles eoncerning the computat,lon of tax due or refund allowed l-n accordance
wlth this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Llttgatlon Unlt
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat ive



STATE OF

STATE TAx

NEW YORK

COMMISSION

In the Matter of the Pet l t lon

o f

ROBERT CESARE
dlb/a J & B SERVICE STATION

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June I, L975
through August  31 ,  1978,

In the Matter of the Pet i t lon

o f

HOSPITAL SHELL, INC.

for Revl"slon of a Determinatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June 1,
through August 31, 1978.

DECISION

Refund
28 and 29
197 5

In the Matter of the Petltion

o f

JUST RITE TOI,TING, INC.

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under Artl"cles 28 and 29
of the Tax Law for the Period June 1, L975
through August 31, 1978.

Pet i t ioner Robert  Cesare dlb/a J & B Servlce Stat ion, 279 North Queens

Avenue, North Massapequa, New York 11758, f l led a pet i t lon for revLston of a

determination or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod June I ,  1975 through August 31'  1978 (Fi le No.

3 6 s 1 1 ) .
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Pet l t loner  Hosp i ta l  She l l ,  Inc . ,  c lo

Queens Avenue, North Massapegua, New York

of a deternination or for refund of sales

29 of the Tax Law for the perlod June 1,

36s10) .

Janet Cesare, President,  279 North

11758, f i led a pet l t lon for revisl-on

and use taxes under Artlcles 28 and

1975 through August 31, 1978 (Fi1e No.

Pet i t , ioner Just Rite Towing, Inc.,  c/o Janet Cesare, PresLdent,  279 North

Queens Avenue, North Massapequa, New York 11758, filed a petLtLon for revisl.on

of a deternination or for refund of sales and use taxes under Artlcles 28 and

29 of the Tax Law for the period June 1, 1975 through August 31, 1978 (Fi le No.

36509)  .

A consolidated hearlng was hel-d before Frank A. Landers, HearLng Officer'

at the offices of the State Tax Coqrmlssion, Two l,lorld Trade Center, New York'

New York, on October 3, 1984 at.  11:55 A.M. Pet l- t ioners Hospital  Shel l ,  Inc.

and Just Rite Towlng, Inc. did not appear nor dld anyone appear on their

behalf .  Pet i t ioner Robert  Cesare dlb/a J & B Servlce Stat ion appeared pro se.

The Audlt  Dlvls l-on appeared by John P. Dugan, Esq. (Angelo Seopel l l to,  Esg.,  of

counsel)  .

ISSUES

I. Whether the Audlt Divislon properly determined the addltlonal sales

due from pet i t l -oner Robert  Cesare d/b/a J & B Servlce Stat ion.

I I .  l ihether a penalty asserted againsE pet i t loner Robert  Cesare d/b/a

B Servl-ce Statton on the basl"s of fraud ls proper and should be sustained.

FINDINGS OF FACT

J &

1. During the perlod at

Servlce Stat lon ("pet i t ionert ' )

2136 Henpstead Turnpike, East

Lssue,  pe t l t loner

operated a shell-

Meadow, New York.

Robert  Cesare d/bla J & B

gasollne and servlce statlon at

Petitioner had 9 Pumps for
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dlspensing gasoline and 3 bays (2 with llfts) for servLcing autonobiles.

Petltioner also had 2 torr trucks whleh were used for towing his customersl

vehicles. Pet i t loner made no sales as J & B Servlce Stat lon after August 31,

1978 and presently or^ms and operates a service station at 692 Jerlcho Turnpike,

Jer lcho, New York.

2. In mld-1978, pet l t loner was in the mldst of  a divorce proceedlng wtth

hls wlfe and apparently declded to dLvert the assets of hls gasoline aod

service station fron hls control-. Presumably, tn order to accomplish this, ln

or about July,  1978, pet i t iooer forned R. Cesare Servlce Stat lon'  Ine. and

R. Cesare Towing Company (slc),  a corporat l -on. Origtnal lyr pet i t loner l tas

president and sole stockhol-der of both corporattons. Sonetlme between July'

1978 and December, L978, R. Cesare Service Stat lon, Inc. became l lospl" tal  She1l '

Inc. and R. Cesare Towlng Company becarne Just Rtte Towing, Inc. through name

changes. Janet R. Schulte,  who, at a later date not specif led here, becane

pet l t l -onerfs wife,  \das l isted as president of both corporat ions. After these

changes occurredr petltioner had no further affil latlon trlth the corPorations

elther as an off l "cer or employee.

3. 0n Decenbet 28, 1978, pet i t loner transferred the assets of hls gasol lne

and service station (except, for two tow trucks and other towlng equlPnent) to

Hospltal Shell, Inc. and the two tow trucks and other towlng equipnent to Just

Rlte Towlng, Inc.

4. In rnid-1978, Maria Srl"vastrava, an examiner for the Audit DivtsLoo,

ini t iated an audit  of  pet i t ionerts books and records. Ms. Srivastrava lef t

State employnent in August, 1978 and the case was asslgned to Louls Delia.

After repeated attempts to obtain an appointment fron petltl-onerts accountant'

Norman Levine, to review petitlonerrs books and records, an appol.ntment ltas



made at the resldence of pet l t ionerrs

York. Present at, the meeting were Mr.

-4-

mother,  230 Fieldmere Street,  Elmont,  New

Levine' petitloner and the examiner,

Mr .  De l ia .

5. The records made available for the audit consisted of a day book and

miscel laneous Lnvoices. The day book l lsted sales on a daLly basis.  Sales

rdere segregated into two columns, t tCasht 'and t tChargett .  At the end of each

month, totals were taken whl"ch hrere transferred to a page ln the back of the

book and conplled in order to compute sales for the quarterly sales tax return

and sales for income tax returns. Mr. De1ia prepared a transcr lpt  of  gross

sa les  fo r  the  aud l t  per iod .  Gross  sa les  per  books  to ta l led  $1 ,556,345.99 ,

whereas gro:ss sales report ,ed on sales and use tax returns total led $6531436.00,

a  d l f f e r e n c e  o f  $ 9 0 2 , 9 0 9 . 8 9 .

6. As a consequence of the precedlng factors, the case was transferred to

the Speclal  Invest igat ions Bureau ("S.I .8.") .  Rlchard Cantwel l '  a Senior

Spec ia l  Tax  Examlner  w l th  S . I .B . ,  comple ted  the  aud l t .  In  n ld -1979 '  pe t l t loner rs

accountant, Mr. Levlne, dled and presumably all books and records kept by

Mr. Levine were "disposed oft t .  Mr.  Cantwel l  was therefore forced to use

external indi .ces to compute pet l t lonerrs tax l iabi l l ty.

7.  Mr. Cantwel l  requested from Shel l  Oi l  Company ("Shel l rr)  pet i t lonerrs

purchases of gasol lne, oi l ,  t i res, batter ies and accessorles. Shel l -  advised

Mr. Cantwell that petitloner had sent a telegram lnstructlug She11 not to

release any informatlon concerning petltloner, Therefore, Mr. CantwelL subpoenaed

the required records from Shel l - .  Mr. Cantwel l  appl led a markup to Pet i t lonertg

purchases which he fett  I 'would protect the Staters lnterestr ' .  Mr.  Cantwel l

estlmated repair sales based on the number of employees and the rate per hour

that was posted ln the stat ion.
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8 .  As  a  resu l t  o f  Mr .  Cantwe l l rs  aud i t ,  on  August  20 ,  L979,  the  Aud i t

Divlslon issued a Notice of Determlnatl"on and Demand for Payment of Sales and

Use Taxes Due against petLtloner Robert Cesare dlbla J & B Service Statlon for

taxes  due o f  $77,068.40 ,  p lus  f raud pena l ty  o f  $35,499.31  and ln te res t  o f

$31,107.41 ,  fo t  a  to ta l -  due o f  $143,675.20  fo r  the  per l .od  June 1 ,  L975 th rough

August 31, L976. On the sane date, the Audit  Divis lon lssued sini lar not lces

to Hospital Shell, Inc. and Just Rlte Towing, Inc. wLth the followlng explanation:

"The following taxes are determined to be due from Robert Cesare
dlbla J & B Servtce (slc) and represents (sic) your l labi l l ty as
purchaser in accordance with Sect lon 114f(c) of  the Saleg Tax Law...r ' .

9.  On December 20, 1979, the Audlt  Dlvls ion issued a second Notice of

Determination and Deuand for Payment of Sales and Use Taxes Due against petitloner

fo r  taxes  due o f  $45,097.44 ,  p lus  f raud pena l ty  o t  $22,548.72  and in te res t  o f

914,959.78 ,  fo r  a  to ta l  due o f  $82,605.94  fo r  the  per iod  september  I '  L976

through May 31, 1977. On the saf,re dater the Audit DLvislon issued similar

not ices against Hospltal  Shel1, Inc. and Just Rite Towlng, Inc. with an explana-

t lon ldent lcal  to that contained on the August 20, 1979 not ices.

10. Upon concluslon of the S.I .B. audlt ,  the case waa referred to the

At,t,orney Generalrs office for crininal prosecutlon. On l"larch 6, 1980' the

Nassau County Grand Jury returned a multiple count indictment against Petitlooer

specl"fically charging hin wlth Grand Larceny ln the Second Degree (8 counts) '

Grand Larceny in the Thtrd Degree (5 counts) and fll lng faLse New York State

and Local Sales and Use Tax Returns (3 counts).

11. On l{arch 19, 1980, pett t ioner rdas arralgned tn County Court '  County of

Nassau, and entered a plea of "not gui l ty ' r  to the above charges.

12. On July 18, 1980, pet i t ioner withdrew his plea of not gul l ty to the

indlctment and entered a pJ-ea of "gullty" to the tenth count of the indlctnent
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in satisfaction of the entire indl-ctment. The tenth count charged hln with

Grand Larceny ln the Thlrd Degree, a Class E felony, and pertained to the sal-es

tax quarter ly per iod ended November 30, L975. On Septenber 19, 1980' pet l t loner

was sentenced to flve years probatl"on upon the condition that he make restltution

ln the amount of $351000.00 to the New York State Department of Taxat ion and

Finance.

13. The thirteen counts of the above indictment charging petitloner wlth

Grand Larceny pertain to the thtrteen sales tax quarterly periods of the audit

per iod. The amount covered by the lndictment was $35r159.45. Mr. Cancwel l

computed this amount by taklng pet l t ionerrs taxable cost of  gasol lne ($1,138,063.f5)

and mult,iplylng said amount by the approprlate sales tax rate to determine a

sales tax due of $82,834.26. Thls amount was then reduced by the sales tax

r e p o r t e d  o n  p e t i t i o n e r ' s  s a l e s  t a x  r e t u r n s  ( $ 8 2 , 8 3 4 . 2 6  -  $ 4 7 , 6 4 8 . 9 1  =  $ 3 5 ' 1 5 9 . 4 5 ) .

For purposes of thls act ion, i t  was assumed that,  at  the very least '  gasol ine

was sold at cost.

14. Subsequent to pet l- t lonerrs gul- l ty plea on July 18, 1980 and pr lor to

his sentenclng on Septeruber 19, 1980, pet l t loner presented addit lonaL books and

records to Mr. Cantwel l .  As a result  of  thls act ion, Mr. Cantwel l  perforned a

more detai led audlt  and, on AprlJ- 20, 1981, the Audit  Divis lon iesued three

notlces of determl-natlon and denand for payment of sales and use taxes due

agalnst petltioner. Notice number 5790820L73M Revlsed was an anendment of the

not ice lssued August 20, 1979 and asserced a tax due of $25'353.79, plus fraud

pena l ty  o f  $12,676.89  and in te res t  o f  $15,139.96 ,  fo r  a  to ta l  amount  due o f

$53,170.64 f .or the period June 1, 1975 through August 31, L976. NotLce number

579I220352M Revlsed was an anendment of the notice issued December 20, 1979 and

asser ted  a  tax  due o f  913,700.64 ,  p lus  f raud pena l ty  o f  $6 ,850.32  and in te res t



-7 -

o f  $6 ,780.L2 ,  fo t  a  to ta l  amount  due o f  $27,331.08  fo r  the  per iod  Septenber  l ,

1976 through May 31, L977 . Notice number 59I0420238M was ln additlon to the

above not ices and asserted a tax due of $25,518.87, plus fraud penalty of

$L2,759.42  an 'd ,  in te res t  o f  $9  1634.16 ,  fo r  a  to ta l  amount  due o f  $47,9L2.45  f ,o r

the perlod June I ,  L977 through August 31, L978.

15. The taxes now al leged to be due from pet l t loner total  $64'573.30. The

adjustment was determlned ln part orr an agreed upon markup on gasoLine of 5

cents per gallon. Petitioner presented no evidence which could have been used

to adJust the taxes determined to be due on sales of o11, t l res, batter les and

accessor ies .

16. 0n Aprl l  20, 1981, the Audit  Dlvis lon lssued three (3) not lces of

determinatlon and demand for paynent of sales and use taxes due to both ltospltal

Shel l ,  Inc. and Just Rl"te Towlng, Inc. As in the case of pet l" t loner,  two of

the notices amended the notices issued on August 20, 1979 and December 20,

L979, respectively, and one notlce \ras in addltlon to the other t!to. The

amounts were identical to those on the notlces lssued to petttloner.

L7. At the hearing held herel"n, petitloner contended that due to comPetltlon

fron other st ,at ions, he sold gasol ine at a pr ice per gal lon below cost (at  a

loss).  Pet l t loner also asserted that he should not be held responsible for the

loss of his books and records. He malntatns that either the auditor (Mr. Delia)

or his accountant (Mr. Levlne) lost his records.

18. On August 3, 1984, pursuant to an order of the County Court '  Nassau

County (Santagata, J.) ,  the judgnent of convict lon rras vacated'  counts one

through thirteen of the l"ndlctment charging petltioner with Grand Larceny were

dlsmissed, and the rernainlng three counts of the lndictnent, counts fourteen

through stxteen, charglng violat ion of rax Law $1145(b) ( f t l tng a false New
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York State and Local Sales and Use Tax Return), were relnstated and the case

hras restored to the Court 's conference calendar for September 4, L984,

L9. On appeal- ,  the Suprene Court ,  Appel late Dlvls lon (Second Judiclal

Department),  lssued a decision on June 3, 1985 reversing the order of the

County Court ,  Nassau County, insofar as appealed from, and reinstated the

Judgment of conviction rendered Septeuber 19, 1980.

CONCLUSIONS OF LAW

A. That sect lon 1135(a) of the Tax Law provLdes that every pereon required

to collect tax shal-l keep records of every sale and of aL1 amounts pald,

charged or due thereon and of the tax payable thereon. Such records shall

i .nclude a true copy of each sales s1ip, lnvoice, receipt or statement.

B .  That  sec t ion  1138(a) (1 )  o f  the  Tax  Law prov ldes ,  in  per t inent  par t ,

that the amount of tax due shall be determlned fron such informatl.on as may be

available. If necessary, the tax nay be esttmated on the basls of external

ind lces .

C. That the books and records of Robert  Cesare d/b/a J & B Servlce

Statl"on were lnadequate and incomplete for purposes of deternlnl-ng taxable

sales or sales tax due (see Findings of Fact rr5",  "14tt  and t '15tt) .  Accordlngly '

the Audit Dlvlsionrs determlnatlon of additional tax due was proper pursuant to

sec t ion  1138(a)  (1 )  o f  the  Tax  Law.

D. That sect lon 1145(a)(2) of the Tax Law provldes, ln pert inent part ,

that lf the fail-ure to file a return or to pay over any tax to the Tax Conrmisslon

within the tfine requlred by Article 28 ls due to fraud, there shall be added to

the tax a penalty of fifty percent of the amount of the t,ax due.

E. That a findlng of fraud requlres clear, definlte and unnistakable

evtdence of every element of fraud, lncludLng wlllful, knowledgeable and
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intent ional wrongful  acts or omlssions const l tut ing false representat ion'

resulting in dellberate nonpayment or underpaytrent of taxes due and owl.ng

(Matter of Walter Shutt and Gertrude Shutt, State Tax Connlssion, June 4,

1982).  The Audit  Divls ion has shown that pet i t ioner Robert  Cesare dlbla J & B

Service Station pled guiJ-ty to Grand Larceny, attenpted to hinder the Audit

Divisionts examlnatlon of hLs books and records, and substantLalLy underreported

his taxable saLes and sales tax liablllty throughout the audlt perlod. Therefore'

in view of the foregolng, the Audit Division has sustalned lts burden of proof

of establlshing that Robert Cesare is liable for fraud penalty.

F. That the pet i t l -on of Robert  Cesare d,/bla J & B Servlce Stat lon ls

denled and the notices of determination and demand for payment of eales and use

taxes due issued August 20, 1979 and December 20, L979 arrd revlsed on APrll 20,

1981 (see Flndings of Fact t t14" and "15") are sustained. Addit ional ly '  Not lce

number S8I0420238M lssued Apri l  20, 1981 ls al-so sustal-ned.

G. That pet i t loners l lospltal  Shel l ,  Inc. and Just Rlte Towlng, Inc. dld

not appear nor dJ"d anyone appear on their behalf, and thelr Petitlons are

denied based upon such default.

DATED: Albany, New York

MAR 0 6 1986
STATE TN( COMMISSION

FREsIDffiT

CO},IMISSIONER
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