
STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter

Central Toy and

of the Pet l t lon
o f
Stat ionery, Inc. AFFIDAVIT OF I'IAILING

for RedeternLnation of a Deflclency or Revislon
of a DetermLnatlon or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r l o d  6 / 1 1 7 9  -  5 / 3 L / 8 3 .

Scate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Coml-ssion, that he/she ls over 18 years
of ager and that on the 15th day of October,  1986, he/she served the wlthln
notlce of DecisLon by certifled mail- upon CentraL Toy and Statlonery, Inc. the
petlttoner in the withln proceedtng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as foll-ows:

Central  Toy and Stat ioneryr Inc.
22-02 Astoria Bl-vd.
As tor ia ,  NY 11102

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post office under the excl-usLve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further saye that the said addressee ls the petitioner
herein and that the address set forth on sald wrapper ls the Last known address
of the petlt j-oner.

sworn to before ne this
15 th  day  o f  October ,  1986.

ster oat
pursuant to Tax Law section L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petitl-on
of

Central  Toy and Stat ionery, Inc.

for RedeternLnatlon of a Deficiency or Revtslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  6 / t / 7 9  -  5 / 3 t / 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet I'1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnisslon, that he/she ls over L8 years
of age, and that on the l5th day of October, 1986, he served the within nottce
of Decision by certifled mall upon Stanley Sturm, the representatlve of the
petitloner in the withln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

Stanley Sturm
22-02 Astor ia Bl-vd.
As tor ia ,  NY 11102

and by deposltlng same enclosed tn a postpald properl-y addressed ltraPper ln a
post offLce under the exclusive care and custody of the Unlted States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representatLve of the petitloner.

Sworn to before me
15th day of October

this
1986 .

ert
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

october  15,  1986

Central Toy and Scatiooery, Inc.
22-02 Astoria Blvd.
Astor la ,  NY 11102

Gentlemeo:

Please take notl.ce of the Decision of the Scace Tax ConmLsslon enclosed
herewtth.

You have now exhausted your right of review at the admLnl"stratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revtew an
adverse decl.ston by the State Tax Conml.ssion nay be Lnstltuted only under
ArtlcLe 78 of the ClvlL Practl"ce Law and Rulesr aod must be co'r'menced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thl"s notice.

InquLries concernlng the computatlon of tax due or refund allowed ln accordance
wlch this dectsl.on nay be addressed co:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Asgessment Revielr Untt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petitloner I s Representatlve :
Stanley Sturn
22-02 Aetoria Blvd.
As tor ia ,  NY 11102



STATE OF NEW YORK

STATE TN( COMMISSION

In the Macter of the Pecltion

o f

CENTML TOY AND STATIONERY, INC. : DECISION

for Revlslon of a DetermlnatLon or for Refund :
of SaLes and Uee Taxes under Artlcles 28 arl.d, 29
of the Tax Law for the Perlod June I, L979 :
through May 31, 1983.

Petttl"oner, Cent,ral Toy and Statlonery, Io.c., 22-02 Astorla Boulevardt

Astorla, New York 11102, flled a petLtLon for revlslon of a determlnatlon or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the perlod June 1, 1979 through May 31, f983 (Fl le No. 50509).

A hearlng wae held before Dennis 11. Galllher, Hearl.ng Offlcerr at th€

offlces of the State Tax Commlgglon, Two !'Iorld Trade Center, New York' New

York, on June 18, 1986 at 2245 P. l{ .  Pet i t ioner appeared by l ts preeldent l

Stanley Sturn. The Audlt Divlston appeared by John P. Dugan, Esq. (Laura M.

Nath ,  Eeq.e  o f  counse l ) .

ISSUE

Whether che Audlt Dlvlslonts lnposltlon of tax on certain sales clalned by

petltioner to have been nontaxable sales was proper.

FINDINGS OF FACT

1. On December 8, 1983, followlng a fteld audlt, the Audl"t Dlvlslon

lssued to petitloner, CentraL Toy and Statlonerl, Inc.r two notLces of Deternl-

natlon and Demand for Payment of Sales and Use Taxes Due, coverl.ag together

the perlod June 1, 1979 through May 31, 1983, ln the aggregate anount of

$2rLL7.27, plus l .nterest.  Val ldated consents had been executed prevlously on



-2-

petLtionerrs behalf extendlng to December 20, 1983 the perlod of llnltations oa

ae€ressment for the audit perlod tn questlon.

Z. Petltloner is engaged ln busl.ness as a toy and statlonery wholesaler.

A snall portion of petltLonerts business also Lncluded retaLl toy and statlooery

sales untlL Late L982, when they ceased.

3. The aforementloned deflciency, premlsed upon dlsallowance of a portlon

of petltLonerts cl-almed nontaxable salesr arlges as the result of a fleld audl"t

of petltloner's busLness conducted by the Audlt Dlvl"sloo durlng 1983.

4. At the outset,  the audltor requested to revlew peEit ionerts records,

lncludLng documentatl"on pertalnlng to sales clalmed by petitloner as nontaxable

sales for resale. Petitionerrs gales are recorded per lts bank deposLts aod

petltloner naintalns collectlon sheets on which are llsted lts collectiong from

lts varlous cllents. PetltLoner dld not have resale certlfLcates aval"LabLe

wlth respect to lts clalned nontaxable sales nor were sales lnvolceg wtth

respect thereto made avatlable. The audl"tor, matntainlng thls left no meane of

verlfying clalned nontaxable sales, reguested and recelved petltl"ooerte agreenenE

to a one-month test perl.od for whlch verifl"catlon of clal.ned exemPt sal-es would

be attempted by resorting to information on petltlonerfs coLlectl.on sheets.

5. The nonth of May 1981 was agreed upon aud the audltor gave petltionerrs

representattve btank resale certificates to be conpleted wlth the requlslte

loformation for each of the approxl.nately 150 to 200 custoners ltho made purchaees

fron petlttoner durlng May of 1981.

6. Several resale certlflcates were returned to the audltor, and an

lnlttat dl"sallowance of 53 percent of petltlonerrs clalmed oootaxable salee

during the test nonth was calcuLated by the audlcor. Thereafter, for those
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sales for whlch resale certificates were not obtained by petitloner, the

auditor checked the names and addresses l isted on pet i t lonerrs coLlect lon

sheets against the Audlt Dtvlslon master computer listing of vendorsr I.D.

numbers and addresses, Ln order to see if al-lowance of exemption on petitlonerts

sales could be made.

7. In this fashlon, the aforementloned disallowance percentage was

reduced to 1.023 percent of cl-ained nontaxable sales for the month of May 1981.

The disallowed sales represented flve different indl.vldual sales to four

dl f ferent purchasers on pet l . t ionerrs May 1981 col- lectton sheets, for which

there were nelther resale certiflcates provlded nor any reference on the Audlt

Dlvlsion computer f.istings of registered vendors as checked by the audltor.

8. In numerlcal format, the $2rLL7.27 defLclency represents sales tax due

on unsubstant iated nontaxabl-e sales total l lng $26rL24.00 for the ent lre audit

perlod, wlth such latter amount calculated as follows:

$ s50 .37= .t--..- = L.0232 disallowance
$ 5 3 , 8 1 7 . 9 0

Unsubstantiated

L.O23Z x $2,553,475.00 (audtt perlod totaL clained nontaxable sales) = $4!|! ! !

9. Petltioner admits, wlth respect to the four purchasers in questl.on'

that resale certificates lrere not obtal-ned, elther lnltiall-y upon petltlonerre

sal-es to these four purchasers, or thereafter at the tine of audlt. Petltloner

asserts that these purchasers are no longer in buslness and efforts to locate

their operators and obtaln information proved fruLtLess. Petl.tloner malntains

that it lras unanare of requlrements to obtal-n resale certlficates from lts

purchasers ln order to substantiate and be afforded protectlon upon audlt of

cLained nontaxabLe sales. FinalLy, petLtLoner asserts that slnce, between lts

efforts and the audltorrs efforts,  nearly al l  sales ln the test month have been

t sales Mav 1981
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al-lowed exemptlon as sales for resale, the remainlng sales dlsall-owed as such

should be accepted and the deflciency at lssue should be cancelled.

CONCLUSIONS 0F LAI^I

A. That sect ion 1101(b)(4)(1) of the Tax Law def lnes a retai l  sale as

t'[a] sale of tanglbl-e personal property to any person for any purPoser other

than (A) for resale as such or as a physlcaL component part of tangible personal

proper ty r r .

B. That sect ion 1132(c) of the Tax Law provides, ln pert lnent part ,  that:

t t [ I ] t  shalL be presuned that alL recel.pts for property or
services of any type mentioned Ln subdl-vtslons (a), (b),
(c) and (d) of section el-even hundred fl.ver all rents for
occupancy of the type mentloned Ln subdivision (e) of said
sectlon, and aLl amusement charges of any type mentloned ln
subdivls lon ( f)  of  said sect lon, are subject to tax unt l l
the contrary ls establ-lshed, and the burden of provl.ng that
any receiptr amusement charge or rent is not taxable
hereunder sha1l be upon the person required to collect tax
or the customer. Except as provided !.n eubdLvlslon (h) of
this sect ion, unless (1) a vendor. . .  shal l  have taken from
the purchaser a certlflcate in such form as the tax comls-
sLon may prescr ibe' . . .  to the effect that the ProPerty or
service was purchased for resale or for some use by reason
of which the sale ls exenpt from tax.. .  the sale shal l  be
deemed a taxable sale at retai l . f f

C. That wlth respect to the clatmed but disallowed exempt salee in

quest ion, pet i t loner

resale cert l . f lcates

could have protected itself by taking properly completed

fron the purchasers at the tine of the sales. Not having

pet i t loner,done so leaves the burden of provlng entitlement to exemPtLon upon

and here that burden has not been met. Petltloner lras unable to supply requlelte

lnformation concerning these purchasers. Moreover, as opposed to the balance

of petitionerts customers, there was no record of these purchasers as belng

registered vendors with the Audit Divislon. Accordlngly' petitloner has not

substantiated its clalm that the sal-es rrere properJ-y exempt as sales for

resa le .



D .

and the

DATED:

-5-

That the petitlon of Central Toy and Statlon€rlr Inc. Ls hereby denied

not lces of determinat ion dated December 8, 1983 are sustalned.

Albany, New York STATE TAX COMMISSION

ocT 1 51980
PRESIDENT
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