
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

CECOS Internat ional,  Inc.

for Redeterminat,ion of a Deflciency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  3 / I / 7 7  -  2 / 2 9 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an enpLoyee
of the State Tax Commlssion, that he Ls over 18 years of age, and that on the
3rd day of January, 1986, he served the within not ice of DecisLon by cert l f led
nai l  upon CECOS Internat lonal,  Inc.r  the pet l t loner in the withln proceedlng,
by enclosing a true copy thereof in a securel-y sealed postpaid wrapper
addressed as fol lows:

CECOS Internat lonal,  Inc.
2321 Kennore Avenue
Buffalo, NY L4207

and by deposltlng same enclosed ln a postpaid properly addressed !"rapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the satd addressee ls the petLttoner
herein and that the address set, forth on said wrapper is the last known address
of the pet i t toner.

Sworn to before ne this
3rd day of  January,  1986.

Authorized t,o
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

CECOS Internatlonal,

Pet l t lon

Inc . AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic lency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / I / 7 7  -  2 1 2 9 / 8 0 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
3rd day of-  Januaryr 1986, he served the 'withln not ice of Decision by cert l . f ied
mai l  upon Michael J.  CLose, the representat ive of the pett t loner ln the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol l -ows:

Michael J.  Close
Deweyr Ballantlne, Bushby, Palmer & Wood
I01 Park Ave.
New York ,  NY 10178

and by deposit ing
post off ice under
Servl-ce wl.thin the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee is the representative
herein and that the addresa set forth on sald wraPPer ls the

of the representat ive of the pet l t loner.

Sworn to before me this
3rd day of  January,  1986.

1

pursuant t ,o Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

CECOS Internat ional,  Inc.

for Redetermlnatlon of a Deficl.ency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l - o d  3 / L / 7 7  -  2 / 2 9 / 8 0 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Cornrnissl.on, that he is over 18
3rd day of January, 1986, he served the withl"n
mail upon Donald J. HoLzman, the representative
proceedlng, by enclosing a true copy thereof in
wrapper addressed as fol lows:

Donald J. Ilolzman
Duke, HoLzman, Yaeger & Radlin
2410 Maln Place Tower
Buffalo, NY 14202

and says that he is an enployee
years of age, and that on the

not ice of Deciston by cert i f ied
of the petitioner l"n the wlthln
a securely sealed postpaid

AFFIDAVIT OF MAILING

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the petltioner herein and that the address set forth on sald rtraPper is the
l-ast known address of the representative of the petitloner.

Sworn to before me this
3rd day of January, 1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y,  NE! i l  Y  ORK 12227

January 3, L986

CECOS Internat ional,  Inc.
2321 Kennore Avenue
Buffalo, NY 14207

Gentlemen:

PLease take nottce of the Decision of the State Tax Coromlssion enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornmission may be lnstituted only under
ArtlcLe 78 of the Clvll Practice Law and RuLes, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date  o f  th ls  no t lce .

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
wlth this decl-slon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Michael J.  Close
Dewey, Ball-antl"ne, Bushby, Palmer & l'Iood
101 Park Ave.
New York, NY 10178
AI{D
Donald J. Ilolzman
Duke, Holzman, Yaeger & Radlln
24L0 NIaLn Place Tower
Buffalo, NY L4202

Taxing Bureaurs Representat ive



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

cEcos INTERNATIONAL, rNC.

for Revision of a Determinatton or for
of Sales and Use Taxes under Articles
of the- Tax Law for the Perlod March l,
through February 29, 1980.

29:

DECISION

Refund
28 and

1977

Peti t ioner,  Cecos Internat ional,  Inc.,  232I Kennore Avenue, Buffal-o '  New

Yotk 14207, flLed a petitlon for revtsion of a deterurtnatlon or for refund of

sales and use taxes under Articles 28 and 29 of. the Tax Law for the period

l larch 1, 7977 through Februaty 29, 1980 (Fi1e No. 39140).

A hearing was hel-d before James J. Morr ls,  Jr. ,  l lear lng Off lcer,  at  the

off lces of the State Tax Conmission, State Off lce Bui ldtng, 65 Court  Street,

Buffalo,  New York on February 7, 1985 at 2245 P.M., with al l -  br lefs f l1ed by

May 2, f985. Petitioner appeared by Dewey, Ballantine, Bushby' Palmer & Wood

(Rtchard Keefe, Esq. r of counsel) and Duke, Holzman, Yaeger & Radlin (Donald J.

t lo lzman,8"9.,  of  counsel) .  The Audit  Dl,v lston appeared by John P. Dugan' Esq.

(Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet l t loner 's separately stated frelght charges in conJunct ion

with lts charges for processing and dlsposing of l"ndustrial waste are subJect

to sales tax.

II. lJhether petitf-onerrs charges for treatment and dlsposal of chemical

nastes are subJect to sales tax.
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FINDINGS OF FACT

1. On Aprl l  27, 1982, the Audit  Divis lon lssued to Cecos Internat ional,

Inc. a Notice of Deteruinatton and Demand for paynent of Sales and Use Taxes

Due in the amount of $L42,379.61 pl-us interest for the period March I ,  L977

through February 29, 1980.

2. Validated consents had been executed on behalf of Cecos Internatlonal'

Inc. ("petltionertt) pursuant to which assessment of saLes and use taxes for the

perlods ln quest ion could be made on or before June 20, L982.

3. As the result of a pre-hearing confelence at whteh Petltl"oner subml"tted

addltional documentation, adjustments were made with respect to petltionerts

asserted l labi l l ty for the perlod l" larch 1, 1977 through February 29'  1980

reducl.ng said amount to $1211085.00 in tax excluslve of l .nterest.  PetLt loner

consented and issued a part lal  wlthdrawal- of  pet l t lon wlth respect to $85r184.47

of such l iabi l i ty,  J-eaving at issue (exclusl"ve of lnterest)  $35'910.53 in tax.

4. Pet i t ioner operates a secure landf l l l  and waste treatment faclLi ty for

the disposal of chemical \raste.

5. When a customer f i rst  contacts pet, i t ioner,  a samPle of such customerrs

lsaste product ls tested by petitloner to deternine whetherr puf,suaot to the

rul-es of the New York State Department of Environmental Conservatlon' petitloner

f tay accept such customerrs waste at l ts faci l l ty.  Pet l t ioner accepts fron l ts

customers bulk waste, Liqul-d and sol-l"d waste in drums, and liqutd waste by the

tanker l-oad for t,reatment and dlsposal in its secured landfill. Petltloner

sample tests each load to deternine lf the waste belng disposed 1s that which

was tested and approved for acceptance.
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6. Bulk waste, typlcally contaminated soll, arrives i.n dunp truck 1oads,

is taken to the secure landfill and burled. Likewlse, sol-ld waste in drums Ls

taken to petLt loner 's landf l l l ,  p laced in the ground and burled.

7. Petl"tioner may not bury J-iquid waste. Thus, llqutd !f,aste (which for

pet l t ionerts purposes means less than 85 percent soLid) must be el ther:

sol- idl fed so that l t  nay be disposed of by burial ,  or neuttaLlzed and f l l t rated

at petitl"onerts water t,reatment facillty so as to remove the hazardous materlal.

To soLidify the rraste, an agent such as t'speedi-drltt nay be added to drumed

liquid until the requislte solidiflcatlon occurs such that the drumed waste

nay be buried.

8. Petltioner charges customers a greater fee for disposal- of eguivalent

amounts (drunsr gal lonsr pounds, tons, etc.)  of  waste where pet l tLoner must

either soltdlfy the waste or treat, the waste at its water treatment fac1Lity.

9. For many of lts customersr petitloner arranged to have waste transported

fron the customersr locat lons to pet i t ionerrs facl l l " ty.  Upon contact by the

customer, petitl"oner would contact an independent contractor hauler to pLck up

wast,e from a customerrs l -ocat lon and to transport  such na6te to pet i t ioner.  I f

a customer had a t'ptefetredtt hauLer, the customer night notlfy petl"tloner of

the same and petitioner would attempt, to arrange for said hauler. None of the

transporters, whether preferred by the customer or chosen by pett t iooorr w€r€

aff i l lated with pet i t loner.  Pet i t loner separately stated on i ts involce to the

customer t'freightt' charges for the servlces of the hauler. Petltloner dld add

an amount to the actual cost of the hauler tn bll-llng its customers on the

"frel,ght" chargesr the profitabillty ln such instances never belng more than

f ive to ten percent.
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10. Pet,itloner did not charge sales tax upon the I'freight" charges it

separately stated on i ts tnvoices to l" ts customers.

11. Throughout the audit period (except where it belleved it had on fiLe

proper exemption documents), petltloner charged sales tax on l-ts fees (exclusive

of the "freight" charge) for disposal of  a customerr6 waste.

12. Petl"tioner claims that lts charges for frelght are nontaxable transpor-

tation charges and that its dlsposal servlcea are also not subJect to the sales

tax, not\rithstanding that lt had charged and collected saLes tax on such

services during the audit period.

13. Pet i t ionerts records of l ts f reight and disposal charges were audited

pursuant to a statlstlcaL sampl-lngr the use of which \ras consented to by

pet l . t ioner.  The saupled period discLosed a total  of  $3,186.51 ln errors out

o f  a  to ta l  sanrp le  o f  $ I ,035,003,75  fo r  a  sa les  tax  e r ro r  ra te  o f  .003079.  Th ls

sa les  tax  e r ro r  ra te  was app l ied  to  pe t i t loner rs  to ta l  sa les  o f  $11,663t042.94

resu l t ing  in  the  $35,910.53  sa l -es  tax  de f ic l ,ency  a t  i ssue here in .  The $3 ,186.51

l-n total errors determined in the sample perlod were allocated as folLows:

Anount

Disposal
Fretght
Detent lon
Vac Trucks
0ther
Total

$1 ,617 .5 I
L ,354 .56

24.O4
1  r3 .40
77  . 00

$IT56T

(  50.767")
(  42 .5r2)
( o .7 57")
(  3 .s62)
(  2 .42%'
(100 .  z )

The $35,910.53 in total  tax l iabiLi ty thus is al locable as foLlows:

Dlsposal
Freight
Detent,ion
Vac Trucks
Other
Total

$  18 ,  228  .  18
15  , 265 .58

269.33
r , 278 .42

869  .05
$35  , 9 I0 .53
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14. Pet l t l .onet,  at ,  the hearing herein, decl lned to present evldence and

testimony with respect to asserted ltabtlity for t'Detentiontr, "vac Truckstt and

"Other",  in effect conceding the tax l labi l i ty ln respect thereof.

15. Of the invoices sanpled in the test per lod, no l labi l l ty for tax was

asserted on I ' f reightt 'unless such t t f reightt t  charge was associated with pet i t isnerrs

dlsposal servlce.

16. 0f the lnvolces sanpled in the test per i .od, $389.83 of c lained l lablJ- i ty

involved "disposal servicet' charges only. These customers delLvered their

lraste to petitlonerts faclllty by thelr oarn means and were not charged for

"freight" by petitioner. While the record lndicates that certain of such

invoices involved "liquids", the record does not show that any of such subject

l-nvoices were bulk waste or solid v,/aste in drums which were not "servlcedtl

pr ior to disposal.

CONCLUSIONS OF LAW

A. That sectton 1101(b) (3) of  the Tax Law in def inl .ng the term I ' receipt i l

provldes that, recetpt excludes the cost of transportatlon of tangible personal

ptopetty sold at retatl where such cost ls separately stated in the wrltten

contract,  i f  any, and on the bi lL rendered to the purchaser.

B. That sect l .on 1105(c) (2) imposes a tax upon the services of:

"Produclng, fabrlcatLng, processing, prlnting or lnprinting
tanglble personal propertyr p€rformed for a person who directly or
lndlrectly furnlshes the tanglble personal property, not purchased by
hln for resale, upon which such services are performed.t t

C .  That  sec t lon  1105(c) (5 ) ,  in  per t l "nent  par t ,  imposes  a  tax  uPon the

servl,ces of :

"Maintaining, serviclng or repalr ing real propertyr ProPerty or
land, . . . ,  whether the services are performed in or outside of a
bulLding, . . .excluding inter ior c leanlng and maintenance services
performed on a regular contractual basls for a term of not less than
thir ty days, other than.. . t rash removal f ron bul ldLngs."
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D. That petitioner ls providing a tttrash removalt' servlce for lts cuatooers

in those lnstances where petitioner attanged the plck up of the chemical waste.

Under such clrcumstancesr pet l t ionerrs total  charges for f reight ( the cost of

whichr plus prof l" t  to l tsel fr  pet i t ioner bl l l -ed to the customer) and dlsposal

a re  sub jec t  to  sa les  tax .

E. That pet i t ioner,  therefore, properly charged sales tax on i ts dlsposal

services (see Finding of Fact rr11"),  regardl-ess of whether the waste was sol l .d

or l-lquld, but falled to collect tax on the total charge for lts taxable

servlces whlch lncludes the rrfreight chargerr, whether or not such charge ls

separately stated on i ts bl l l ings to the customer.

F. That pet l . t ioner 's charges for processlng l tquid waste ei ther by

soltdifying such waste prl"or to disposal or by neutrallzLng and flltratlng such

waste ln lts rdater treatment faciltty to remove the hazardous materlal are

subject to the tax imposed by sect ion 1105(c)(2) of the Tax Law.

G. That petitloner has otherwise conceded and/or failed to adduce evldence

to meet its burden of proof wlth respect to any remaining disputed ltems and

issues  (see F ind ings  o f  Fac t  t t l4 r '  and  1116" ) .

H. That the pet i t lon of Cecos Internat ional,  Inc. ls ln aLL respectg

denied and the Notice of Determlnatlon and Demand for Payment of SaLes and Use

Taxes Due issued Aprl l  27, L982, as reduced to $35,910.53 ln tax (see Findlng

of Fact t '3t ' ) ,  ls sustalned together with appl lcable mlnimum statutory interest.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 3 1986
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Severse,l

P b8  q  31 ,3  U80

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

P b6  q  3L3  0 t t ,

RECEIPT FOB CEBTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Eeverse]
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