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December 23r 1986

Caseo Servtce Statlon, Inc.
482 South Road
Poughkeepsl"e, NY L260L

Gentlemen:

Please take notlce of the Dectston of the State Tax Conmlsslon eocLosed
herewtth.

You have aow exhausted your rtght of revtew at the adnlnlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn court to revtew an
adverge decislon by the State Tax Connteslon may be tostltuted only uoder
Arttcle 78 of the Clvl1 Practlce Law and Rules, and must be co'n'nenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of thls nottce,

Iaqulrles coacernlng the computatl.on of tax due or refund allowed in accordance
wtth thls declslon may be addressed to:

NYS Dept. Taxation and FLnance
Audlt EvaluatLon Bureau
Asgeggmect Revlew Untt
Bulldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaure Representattve

PetLtloner I s Representatlve:
Thomas E. Re1lly
ZLff, Welernlller, Learned & Hayden
301 Wl l l lam St . ,  P0  Box 1078
Elmira, NY 14902



STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Petltton

o f

cAsco SERVICE STATION, rNC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 afi, 29
of the Tax Law for the Perl.od September 1, L982
through June 30, 1984.

1 .  0 n  o r

Inc . r  f l l ed  an

Taxes seektng

for the perl"od

DECISION

Petitioner, Casco Servlce Statl"on, Inc., 482 South Road, Poughkeepsls, New

York 12601, fil-ed a petltlon for revlsion of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

Septenber 1, 1982 chrough June 30, 1984 (f l le No. 61579r.

On June 9, 1986, petl.ttoner, by lts duly authorized representatives, ZIff,

Weternlller, Learned & ltayden, Esqs. (Thonas E. Rellly, Egq., of counsel-) '

watved a hearlng and subnltted tts case for declsl"on based on the entlre flle,

Lncludlng briefs to be fll-ed by August 22, 1986. After due constderatloo, the

Commlsslon renders the followl"ng declsion.

ISSUE

Whether the Audl"t DlvisLonts denial of petittonerts clatm for refund of

sales tax paid to its euppller of gasol-Lne for the perlod in questLon was

proper.

FINDINGS OF FACT

about Septenber 12, 1984, pet i t toner,  Casco Service Stat lon,

AppllcaElon for Credlt or Refund of State and LocaL Sales or Use

a refund of sal-ee tax allegedly overpaLd ln the amount of $3,000.86

ln questton.
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2. Pet i t ioner operates a retal l  servlce stat lon located in Poughkeepste,

New York, selllng petroleun products including, speclflcal-ly' gasollne at

retall. Petltioner, durlng the period ln question, purchased gasollne from its

suppller, Amerada Hess Corp., and pald sales tax on such purchases to Amerada

Hess Corp. based on the regional- average retall- sales prLce for gasollne.

Thereafter,  pet i t loner sold the gasol lne to l ts retal l  custoners.

3. Attached to petltlonerf s refund appl-lcatlon rras a schedul-e for the

nonths during the period at Lssue showing the gallons of gasoline purchased and

the tax paid thereon to pet i . t lonerts suppl ler,  as welL as the gal lons of

gasollne sold and the amount of: tax whlch would be due thereon (apparentl-y

computed on the basis of pet l t i -onerrs actual retai l  sel l lng pr lce[s])  at  the

comblned State (47.) pLvs Dutcherss County ( l tZ) rate of tax.

4. The foregoing schedul<l  indicates that for some months, pet l t lonerts

tax paynents to the suppl"ier e:<ceeded the amount of tax which would be due as

computed by petitloner on actuirl retail sales. However, for other months,

paynents to the supplter were .Less than the tax whlch would be due as computed

on such actual retai l  sales. ' Ihe $3r000.86 refund sought by pet l t loner repre-

sents the net of the resuJ.tlng differences per nonth (a net clained overpaynent)

over the perlod in questton.

5. By a let ter dated October 4, 1984, the Audit  Dlvis lon denied pet l tLonerts

appl-lcation for refund, taking the posltlon that the Tax Law does not allow a

refund under the circumstances presented. I t  ls pet i t lonerrs positLon, bY

contrast, that the amount of refund sought corrects a collectlon of sales tax

in excess of the maximum amount allowabl-e pursuant to Tax Law $ 1105.
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CONCLUSIONS OF LAW

A. That Tax Law Article 28, $ 1105(a) authotLzes the inposltlon of a

statewlde sal-es tax at the rate of four percent upon the recelpte fron every

retall sale of tanglble personal property. Sal.d sectton encompaasea the sale

of gasoline as ls hereln at issue. Under the authorlty of Tax Law ArtlcLe 29,

Dutchess County imposes an addltlonal- sales tax at the rate of one and ooe-quarter

percent upon the recelpts from such sales of gasoline. Thus petLtiooer,

locaced ln Dutchese County, faees a total saLes tax rate of 5l percent.

B. That Tax Law $ 1111(d) authorizes the Tax Comnlssion to prescrtbe and

amend schedules deternlnlng the amount of sales tlrx to be collected by a

dlstr lbutor for each gal lon of gasol ine sold. Tax Law $ 1f1f(e),  as ln effect

durlng the perlod ln questlon provided, lnter alia, that the retal.l sales tax

lmposed by Tax Law $ 1105(a) was, wLth respect, to automotLve fuel, to be

based on the regl"onal average retall sales price and collected ln accordance

with the noted S 11f1(d) schedules. Herer pet i tLooerrs distr ibutor col lected

tax upon lts deLl.very of gas to petltloner at the rate of 5[ percent upon such

reglonal average recail sales price, as was requlred by and l"n accordance wlth

Tax Law S 111f(d) and (e).  Sueh pr ice, rasher than the actual (subeequent)

selllng prlce set by a gaeollne statlon at l"ts pumps' had been deternLned by

the LeglsLature as the retalL sel-Ling prlce upon whlch the tax was to be pald.

Accordl"ngly, petltlonerts subsequent sellLng prlce, though dlfferent, does not

under the adopted statutory schene constltute an overpaynent by petttLoner or

fotm a basls for allowlng a refund.



denied and

is sustained.
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of Casco ServLce Statlon, Inc. ls hereby

of pet i t lonerts appl lcat ion for refund

C. That the petLt lon

the Audlt DlvisLonts denial

DATED: Albanyr New York

DEC 2 3 1986

STATE TAX COMMISSION


