
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Fetltton
of

Casco Servlce StatLon, Inc.

for Redeternloatlon of a Deflclency or Revlslon
of a DeternLnatlon or Refund of Seles & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /L182 -  6130184.

AFFIDAVIT OF MAILING

that the sald addressee ts the petltloner
forth on sald lrrapper ls the last known addrese

State of New York :
gs t .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, belng duly sworn, deposee aod eays that
helghe is an enployee of the Scate Tax Comnlsgtonr that he/she ls over 18 years
of age, and that on the 23td day of December, 1986, he/ehe gerved the wlehlo
aotlce of Declslon by certlfled nal1 upon Casco Servlce Stattoo, Ioc. the
petltloner ln the wlthtn proceedlng, by encLosLng a true copy therEof tn a
securely eealed postpaid lrrapper addressed as follows:

Caeco Servlce Stat lon, Inc.
482 South Road
Poughkeepste, NY L260I

and by deposltlng same enclosed tn e postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlged States Poetal
Service lrithin the State of New York.

That deponent further says
hereln and that the address set
of the pet i t ioner.

sworn to before ne this
23td d,ay of DEsE66gs, 1986.

t o
pursuant to Tax Law sect loa L74



STATE OF NET YORK

STATE TA)( COMMISSION

In the Matter

Casco Servtce

of the Petl"tlon
of

Statton, Inc. AFFI.DAVIT OF }IAILING

for Redetefiolnatlon of a Deflclency or RevisLoo
of a Deternlnatton or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the Per lod 9 lL/82 -  6130184,

State of New York :
g € t .  :

County of ALbany :

Davld Parchuck/Janec M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comniesion, that he/she 1s over 18 yeere
of age, and that on the 23td day of D6rgg6!91, 1986, he eervsd the wtchln nottce
of Declslon by certifled nall upon Thouas E, ReLlLy, the representatlve of the
petltloner tn the wichln proceedtng, blr encloslng a trug copy thereof l"n a
securely sealed postpald lrr{rpper addressed as follows:

Thomas E. Retlly
Zlft, Welermtller, Learned & Hayden
301 Wt l l tan  St . ,  PO Box 1078
Etml"tar NY 14902

and by deposltlng sade enclosed Ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Poetal
Service wlthln the State of New York.

That deponent further says that the sald addressee ts the representatlve
of the petltloner hereLn aad that the address set forth on satd wrapper ls thE
Last knowrr address of ghe reprasencattve of the petLtloner.

sworn to before ue this
23td. day of Deceuber, 1986.

pursuant to Tax Law sectton L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A t  B  A N  Y ,  N E W  Y  O R K  t 2 2 2 7

December 23, 1986

Casco Servl"ce Statlon, Ioc.
482 South Road
Poughkeepsle, NY L260L

GentLemen:

Please take nottce of the Dectston of the State Tax Conol"sslon enclosed
herewtth.

You have now exhausted your rlght of revLew ac the admlol"stratlve level.
Pursuant to sectton(s) 1138 of the Tax Lawr a proceedtng 1o court Co revtew an
adverse decislon by the State Tax Cornntsslon nay be tnstltuted only uuder
Artlcle 78 of the Clvl1 Practice Law and Rules, and must be commenced la the
Suprerne Court of the State of New Yorkr Albany County, wlthln 4 nonths fron the
date of thls notl"ce.

Iuqulrtes concerning the computat,ton of tax due or refund allowed ln accordance
wlth thls dectston nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assegsment Revlew Unlt
Butldlng #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Petlttoner t s Represeotatl"ve:
Thonas E. Rel.lly
ZLff, Weiernlller, Learned & Hayden
301 Wl l l lao  St . ,  P0  Box 1078
Elnlrar NY f4902



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peticlon
:

o f
:

CASCO SERVTCE STATION, rNC. DECISTON
:

for Revlsion of a Deternlnatl.on or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Perlod Septenber 1, L982
through June 30, f984. :

Petltiooer, Casco Service Statlon, Inc., 482 South Road, Poughkeepel.e' Nett

Yotk L2601, fLled 4 petl.tlon for revlston of a determlnatton or for refund of

sales aad use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

September l ,  1982 through June 30, 1984 (Fl t-e No. 61579).

On June 9, 1986, pet l t loner,  by l ts duly authorlzed repreaentat ives, ZLff ,

Welernlller, Learned & llayrlen, Esqs. (Thonas E. Retlly, Esg.r of counsel)'

waLved a hearlng and submitted l"ts case for declslon based on the entLre flLer

includtng brlefe to be fl1ed by August 22, 1986. After due consLderatLon, the

Couolssl"on renders the following decislon.

ISSUE

Whether the Audlt DlvisLonfs denlal of petltionerrs clalm for refund of

sales tax paid to lts suppller of gasollne for the perLod ln questlon was

ProPer.

FINDINGS OF FACT

l.  0n or about September 12, 1984, pet l t loner,  Casco Servlce Statton,

Inc.r flled an Appllcatlon for Credlt or Refund of State and Local Sales or Use

Taxes seeklng a refund of sales tax aLLegedLy overpaid ln the amount of $3,000.86

for the perlod Ln question.



-2-

2. PetLtioner operates a retail service statLon l-ocated ln Poughkeepsie,

New York, selling petrol-eum products incLudlng, specifically, gasoline at

retail. PetitLoner, durlng the perlod ln question, purchased gasoline from lts

supplier, Amerada Iless Corp.r and pald sales tax on such purchases to Amerada

Hess Corp. based on the regLonal average retall sal-es price for gasollne,

Thereafterr petitioner sol-d the gasoline to its retall customers.

3. Attached to petitlonerts refund applicatl-on lras a schedule for the

months durlng the perlod at issue showing the gallons of gasollne purchased and

the tax paid thereon to pet l t ionerts suppl ier,  as wel l  as the gal lons of

gasollne sold and the amount of tax whlch would be due thereon (apparently

computed on the basls of pet l t ionerts actual retai l  sel-Ling pr lce[s])  at  the

combined State (42) plus Dutchess County (lID rate of tax.

4. The foregoing schedule lndicates that for some months, petltionerrs

tax payments to the suppLier exceeded the amount of tax which would be due as

computed by petltloner on actuaL retail- sales. Ilowever, for other months'

paynents to the suppller were less than the tax which would be due as computed

on such actual retal l  sales. The $3,000.86 refund sought by pet l t toner repre-

sents the net of the resultlng dlfferences per month (a net claimed overpaynent)

over the perl-od in question.

5. By a l -et ter dated October 4, 1984, the Audit  Dlvls ion denied pet l t lonerrs

application for refund, taklng the positlon that the Tax Law does not allow a

refund under the circumstances presented. I t  ls pet l t lonerrs posit lon, bI

contrast, that the amount of refund sought corrects a coll-ectlon of sales tax

in excess of the maxinum amount al-lowabLe pursuant to Tax Law $ 1105.
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CONCLUSIONS OF LAW

A. That Tax Law Article 28, S 1105(a) authorLzes the lmposlttoo of a

statewl"de sales tax at the rate of four percent upon the receLpts from evety

retall sale of canglble personal property. Sald sectlon encompasses the sale

of gasollne ae ls hereln at lssue. Under the authorlty of Tax Law LttLcLe 29,

Dutchees County lmposes an addltlonal- sales tax at the rate of one and one-quarter

percent upon the recelpts from such gales of gasollne. Thus petLtloner'

located ln Dutchess Count,y, faces a total sales tax rate of 5t percent.

B. That Tax Law $ 1111(d) authorlzes the Tax Conmlssion to prescrlbe and

amend schedules deternlnlng the amount of sales tax to be coLlected by a

distrtbucor for each gallon of gasol{ne sold. Tax Law S f111(e) ' as tn effeet

durlng the period io questloa provlded, lnter alLa, that the retail sales tax

lnposed by Tax Law $ 1105(a) was, lrlth respeet to automoclve fuel, to be

based on the regional average retalL sales prl.ce and collected ln accordance

lr i th the noted $ 1111(d) schedules. Here, pet l t l "onerrs dlstr lbutor col lected

tax upon lts deLivery of gas to petltioner at the rate of 5l percent upon such

reglonal average retall sales prlce, as was requlred by and in accordance wlth

Tax Law S 1111(d) and (e).  Such pr l"ce, rather than the actual (subaequent)

selllng prlce set by a gasol-ine statlon at its punrps, had been deternl"ned by

the Leglelature as the retall sell-l"ng prlce upon whlch the tax was to be paid.

Accordingly, petitlonerrs subsequent selllng prlce, though dLfferent' does not

under the adopted statutory scheme constitute an overpayment by petltloner or

form a basl"s for allowing a refund.
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C. That the petitlon of Casco Servtce St,ation, Inc. ls hereby denied and

the Audit  Dlvis lonts denial  of  pet i t ioner 's appl lcat ion for refund is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2 3 i980
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rA-36 (e/76) Sta te  o f F inanceNew York - Department of Taxation and
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

sr
Date of RequestRequested btax Appeels Bureau ̂,"

Rcom 18V - Elds. ffigl 
):1

State Can-,pus 'lr

F,lbany, l{ev,r y

h'o'"* 197 - B!ds. #9 1
Slote Car,rPus 

]

Albany, New Yorli 1222V

Social Security Number

ress

4 rt -/a t4'/

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Date  o f  Pet i t ion

/? b, /r"

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

|  |  Same as  above,  no  be t te r  address

tlr-/
.,f

Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER


