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STATE OF NEW YORK

STATE TN( COMI"ISSION

In che Matter of the Petl"tton
af

Carter Tool- Corp.

for Redeternlnatlon of a Deftclency or Revl"sLon
of a Det,erml"natlon or Refund of Sales & Use Tax
under Artlcle(s) 28 6' 29 of the Tax Law for the
Per lod  6  |  |  /78-5  131/81 .

AFFIDAVIT OF MAILING

State of New York :
ss t .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an enployee of the State Tax CommlssLon, that he/she le over 18 yeare
of age, and that on the 7th day of October, 1986, he/she served the ltlthln
notice of Dectslon by certLfLed mal.l upon Carter tooL Corp. the petltloner in
the wlthin proceedLng, by enclosing a true copy thereof ln a securely sealed
postpald ltrapper addressed ae follows:

Carter Tool Corp.
606 Hague St.
Rochester,  NY 14606

and by depositl"ng same enclosed ln a postpald properly addreeeed wrapper ln a
post offlce under the excluslve care and custody of the Unlced States PogtaL
Service withln the State of New York.

That deponent further
hereln and that the addrese
of the petltLofler.

Sworn to before me thls
7th day of October,  1986,

says that the said addressee is the petitioner
set forth on said wrapper is the last knoltn addrees

pursuant to Tax Law sectlort L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
of

Carter Tool Corp.

for RedetermLnation of a Deflcl"ency or Revlsion
of a Determinatton or Refund of Sales & Use Tax
under Artlcle(s) 28 e 29 of the Tax Law for the
Per lod  6  |  L  178-5  131/81 .

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she l.s an enployee of the State Tax Counlssl.on, that he/she ls over 18 years
of ager and that on the 7th day of October, 1986, he served the wlthln notice
of Declslon by certifted maLl upon MLchael R. McEvoy, the representaElve of the
petltloner in the wlthLn proceedlng, bI encloeLag a true copy thereof ln a
securely sealed postpal"d rilrapper addressed as follows:

MlchaeL R. McEvoy
Hart,er, Secrest & Enery
700 Mldtown Tower
Rochester,  NY 14604

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted Stateg Poetal
Servlce nlthln the State of New York.

That depooent further says that the sald addreasee ls the representatlve
of the petLtloner hereln and that the address set forth on sald lrapper ls the
last known address of the representatLve of the petitloner.

Sworn to before ne thLs
7th day of October,  1986.

pursuant to Tax Law sectlolJ- L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

0ctober  7,  1986

Carter Tool Corp.
606 Hague St.
Rochester, NY L4606

GentLemen:

Pleaee take notlce of the Dectelon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt ao
adverse decisLon by the State Tax Co nlsslon nay be lnstltuted only uader
Artlcle 78 of. the Ctvll Practtce Law and Rules r and must be comenced ln the
Supreme Court of the State of New York, ALbany County, wlthln 4 nonthe from the
date of this notLce.

InquLrtes concernlng the conputatlon of tax due or refuod aLlowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatlon Bureau
Assesgment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Petl"tLoner I s Represeotatlve :
Mtchael R. McEvoy
Harter,  Secrest & Enery
700 Mldtown Tower
Rochester,  NY 14604



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matcer of the Petl"tlon

o f

CARTER TOOL CORP.

for Revl"sion of a Det,ermlnatlon or for Refund
of Sales and Use Taxes under ArctcLes 28 and
of the Tax Law for the PerLod June I, L978
through !{ ,ay 3f ,  1981.

DECISION

Peti t l .onea, Carter Tool Corp.,  606 Hague Street, ,  Rochesterr New York

L4606, flled a petitLon for revLslon of a determlnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1978 th rough May 31 ,  1981 (F i le  No.  37647) .

A hearlng was held before Arthur Btay r Hearl.ng OffLcer, at the offlces of

the State Tax Conmlsslon, 259 Monroe Avenue, RochestgS, New York, on Septenber l0'

1985 at 9:15 A.M., wlth al l  br i"efs to be subnl"t ted by Decernber 1.8, 1985.

Pet l t l .oner appeared by Harter,  Secrest & Emery (Mlchael R. McEvoy'  Esq.,  ot

counsel). The Audlt Divlsion appeared by John P. Dugan, Eeq. (Janes Della

Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Notl"ce of Deternl.natlon and Denand for Paynent of Sales

and Use Taxes Due may be deened to aasess tax on transacttong whlch occurred

durlng periods other than that assessed on said Notice.

II. Whether the retrofitting of the machlne tools constltuted the purchase

of servlces and, tf so, wheEher satd servlces are subject to sales tax Purauaot

t o  T a x  L a w  $ 1 1 0 5 ( c ) ( 2 )  o r  T a x  L a w  $ 1 1 0 5 ( c ) ( 3 ) .

III. Whether, ln the event lt ls concluded that a taxable servlce occured,

the reduced tax rate provlded by Tax Law S 1105-8 applles.

t o
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FINDINGS OF FACT

1. On February 26, L982, the Audit Divislon lssued a Notlce of Determlna-

tlon and Demand for Paynent of SaLes and Use Taxes Due to petitLoner' Carter

Tool Corp.,  asgessl.ng sales and use taxes due ln the amount of $43'058.75, plus

Lnteres t  ln  the  amount  o f  $9 ,539.05 ,  fo r  a  to ta l  amount  due o f  f i52 '597.80 .  The

assessment wae prenlsed upon the Audit Dlvislonrs conclusl.on that the chargee

incurred by petltloner for the retrofttting of five uachlnes used Ln petitiooerfs

machtne tool business rirere subJeet to sales and use Eaxes.

2. Petl"tl"oner is engaged ln the nachl"ne tool busLness uaking tooled netal

and plastl"c parts for sale to Lts customers. Petlttoner had used numericaLly

controlled machlnlng centers (trNC Centersrr) ln lts operatlons for several

years. These NC Centers were nachine tooll"ng work cent,ers consistlng of a

large metal frame to whlch lnterchangeable drtlLing, borlng, nlJ.llng and other

toollng blts were attached. Vartous control arms and a moveable block' to

which the part to be tooled was clamped, enabled the machines to chaoge nachinlog

bl"ts and to $rork ln two dimenslons. The NC Centers lncluded a separately

housed hydraullc power unlt whlch connected to the naln frame by hoses and

wires. Thls unlt drove various pistons and other mechanlsms attached to the

maln frame which performed the actual work. The NC Centers lrere controlled by

a separately housed numerlcal control unlt, whlch operated somewhat lLke an

adding machine in allowing the operator to enter the preclse distance he wlshed

a dr l l l  b i t ,  for lnstance, to travel.  The numerlcal  control  unl t  would etart

and stop the drlll bit so that t-t moved the deslred dlstance l"n either of two

dlmenslons. The NC Centers could not perform any work Ln three dluensions.

3. The NC Centers became obsol-ete ln the Late 1970rg due to thelr lnablllty

to perform three dinenst"onal tasks. A new generatLon of machLnlng center uslng
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dlfferent drlve systems and computer controls had entered the market. The

computer numerlcally controlled nachlnlng centers (|'CNC Centers") were able to

perforn three dlnensional nachinlng tasks without operator lntervenEion and at

great speed.

4. Both NC Centers and CNC Centers used a standard metal body or frame

known as the ttiron.rr The lron ln each nachl.ne was interehangeabLe with that ln

any other uachlne whether the rnachlne was an NC Center or a CNC Center. It

functioned sinply as a base to whlch the operatlonal parts of the nachlne couLd

be att ,ached.

5. Petltloner needed CNC Ceaters to compete in lts rnarket. The iron

constituted an expenslve component of the CNC Center. Accordingly, Petitloner

removed the mechanical parts from the l-ron of Lts NC Centers, removed the

entLre hydraullc drlve system, l"ncludlng the separate power unlt and all of the

hosesr pistons, and other mechanlsms attached to the frame, and removed the

separate numertcal control unlt. The detached hydraullc drlve syeten and the

numerlcal control unlt have subsequently renalned 1dle at petitl"onerts preml9es.

Petitioner shipped the baslc lron to the manufacturer, whLch used lt to construct

the cNc center.

6. The CNC Center consists of the basic lron wlth all new mechanical.

parts, lncludLng a ne\r electrLc power systern, known as DC drive' whlch replaces

the old hydraullc systeu and which does not requlre a separate unlt. The

CNC Center does have a hydraullc system. Howeverr the hydraulLc system on the

CNC Center merely inJects o1.1, whereas the hydrauJ-Lc system on the NC Center

provl.ded the driving force for the mechanlcal parts.

7. The CNC Center is much guLeter, because of the use of an electronlc

polrer system Lnstead of hydraullc drlver eighty to nl.nety percent fasterr more
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ponerful and uuch more efftcienc than an NC Center. Since the CNC Center does

not need repairs as often, lt ls operatlonal a far greater percentage of the

tlne than an NC Center. The CNC Center can perforn aLl of the tasks that an

NC Center could perforn, plus hundred of other tasks. In partlcul-arr the

computer controls pernlt three dlnenslonal contouring of parts, a frequent

request of petltlonerfs customers, whlch the NC Centers could not do.

8. Petitionerrs flrst two purchages of CNC Centers tnvolved the trade l"n

of trons from exlstlng NC Centers whlch lt had owned and operated for gome

tl.ne. However, petltloner needed more CNC Centers than lt had lrons to trade

ln. Accordlngly' l"n 1979 It purchased three NC Centers from other operatorg

for approxlnately $35,000.00 each. These NC Centers were operational when

purchased, but two of them were never operated by petttloner. Rather, they

were l.mmedlately strlpped of thelr mechanlcal parts, controls and hydraullcs

and thelr irons sent to the manufacturer to produce CNC Centers. The thtrd

NC Center purchased was used by petitloner for a brlef perl.od of two to three

months before belng strlpped for Lts lron, whlch lras sent to the uanufacturer.

9. It was nou important to petltl"oner wheEher the CNC Center seot to

petltLoner contalned the same lron which lt had traded l.n.

10. The following sets forth the dates and amounts of the charges for the

five transactions at issue hereln:

Invol.ce No. Amoutrt ShLpnent Date

7 l2L l79
LL /29 /79
L l2e  l $L
7  /29 /8 r

L0 /  L6 /8 r

Involce Date

M9523
vrg527
r,1971 I
r'tl9712
M97 l3

$ t  16 ,570
Lr4,4g5
131  ,700
L29 ,200
L29 ,200

7 l2L l7e
LL/29 /79
3 l13 l8 r
7  /2e  /81

r0 /16 /81
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11. Some of the NC Centers were in need of repair at the tlme petlttoner

declded to acquire the CNC Centers. The maxlmum amount petitloner wouLd have

had to pay for the repalr  of  any of l " ts NC Centers naa $10,000.00.

L2. Pet i t ioner 's net cost for a CNC Center when l t  t raded ln an lron was

approxlmately $115,000.00 for unl ts shlpped tn L979 and approxlnately $130,000.00

for unlts shlpped ln 1981. It could acquire operational NC Centers at thLs

t lue for approxlmately $35,000.00.

13, In Jul-y of 1981r petltioner purchased a CNC Center from the same

manufacturer wlthout tradlng in an lron. It pald $169,500.00 for this nachlne.

L4. All of the CNC Centers purchased by petltloner during thls perlod'

whether or not the l.ron lras t,raded ln, carried a fuLl menufacturerrs ltarranty

of one year for a nelr machine. The NC Centers had orlglnally carrled one year

warrant,ies, whlch had long sLnce exptred.

15. The CNC Centers have a useful llfe ln excess of one year' and are uged

dlrectly and predonlnantly ln the productLon for eale of tanglble persooal

property by nanufacturlng.

16. In determlnlng which quarterly perlod the transactlons shouLd be

attrl"buted to on the Notlce of Deternl"natlon and Demand for Payment of Sales

and Use Taxes Due, the Audit Divlsl.on utillzed dates found on petltlonerrs

lnvolces. Wtth respect Co tnvolces M9711 and M9523, the transactiona were

attributed to the quarterly perlod based on the lnvoice date. However, for

transactlons based on lnvolces N19527, Yl97L2 and M9713r the transactlona ltere

ascribed to guarterl-y perlods based on the order date. Prlor to the lseuance

of the Notlce of Determlnatlon and Demand for Paynent of Sales and Use Taxee

Due, there were neetlngs between petltlonerts representatlve and the Audlt

Dl,vislon. Durlng theee meettngs, the l"nvolces, dates and amounts l"n lssue were
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called to petltlonerrs attentlon. Petl"tioner dld not notLfy the Audlt Divlsion

that there naa an lgsue wlth respect co the dates of the transactLons uotll one

day before the hearlng.

17. The partles have stipulated that the correct date for taxation Ls uo

sooner than the shlpnent date and further that, to the extent these chargea are

subject to tax, Ehe reduced rare of tax provl .ded for by Sf105-B appl les to

those charges that are wlthl.n its ef f ectLve dates.

18. In accordance with New York State Adnl"olstractve Procedure Act $307.1,

petitlonerts proposed flndlngs of fact have been rejected slnce they are not

set forth with suff icLeot specif lc l ty to permit  response.

CONCLUSIONS OF LAW

A. Thatr ln general, sal-es tax Llablllty arlees from the transfer of

t l tLe or poaseaston (20 NYCRR 5Z5.zfal t2l) .  Therefore, the use of the order

date to deternlne the quarterly perlod to whlch the transactlons ehouLd be

attributed Ls clearly erroneoua. llowever, petLtloner was altare of the tranc-

actlons l"n issue and has not demonstrated any prejudlce to the aecrlblng of

transactLons which arose durLng the audlt period to the wrong quarterly perlod.

Accordl"ngly, Lt ls concluded that the Notice \ras sufflcient wlth resPect to

those transactlons which occurred durlng the audLt perlod (See Matter of Pepslco,

Inc. v.  Bouchard, 102 A,D.2d 1000, 1001).  However,  the Not ice lnproperLy

assessed tlro transactlons which occurred outslde of the audlt perlod -- lnvolces

Nl97L2 and M9713. Therefore, the assessment is cancelLed wlth respect to those

transact,lons represent,ed by lnvolces 1.t9712 and !19713.

B. That the essence of the renal.nlng transactLons Ln lseue was not the

renderlng of a servlce but the purchaee of tanglble personal- property. In

effect, petitLoner purchased new machines on exLstlng frames.
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C. That the machLnes purchased by petitloner are exempt from saLes tax

since the machl.nery was used directly and predonlnantly Ln the production of

tangibJ-e personal property for sale wlthln the meaning of sect lon 1115(a)(12)

of the Tax Law.

D. That, ln vlew of Conclusion

E. That che pecttlon of Carrer

Determtnatl-on and Demand for Payment

DATED: AJ-bany, New York

()cT 0 ? 1980

of Law ttCtt, the renalnlng issue ig moot.

Tool Corp. le granted and the NotLce of

of Sal-es and Use Taxes Due ie cancelled.

STATE TN( COMMISSION
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