
STATE OF NBW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Glenn Catrozza
dlbla Glennrs WLne & Liquors

AFFIDAVIT OF I'AILING

for Redeternination of a Deficiency or Revisl-on
of a Det,erminatlon or Refund of Sales & Use Tax :
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  3 l I l8O-2128/83 .  :

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State 1"lc Qsmmlssion, that he/she is over 18 years
of age, and that on the 15th day of Apri l - ,  1986, he/she served the wlthin
not ice of Decision by cert i f ied mai l  upon Glenn Carrozza, dlb/a Glennrs Wine &
Liquors the petitioner in the wlthin proceedl.ng, b! enclosing a true copy
thereof Ln a securely sealed postpaid wrapper addressed as foLl-ows:

GLenn Catrozza
d, lbla Glennrs Wine & Liquors
145 13 th  St ree t
Verpl-anck, NY 10596

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me
15th day of Apri l ,

th is
1986.

rLzed to adminis
ant to Tax Law
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Carrozza
Wine & Llquors

a DefLciency or Revlslon
Refund of Sal-es & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she Ls over 18 years
of age, and that on the 15th day of Apri l - ,  1985, he served the wlthln not lce of
Decision by certifled nail- upon Marshal-l L. Goldsteln, the representatlve of
the petitioner Ln the lrlthin proceeding, by enel-osing a true copy thereof in a
secureJ-y seal-ed postpaid wrapper addressed as follows:

Marshal-l L. GoldsteLn
149 Grand Street
tr{hi te Plains, NY 10601

and by depositlng same enclosed Ln a postpaid properl-y addressed wrapper ln a
post off ice under the excluslve care and custody of the United States PostaL
Service withln the State of New York.

That deponent further says that the sald addresaee is the representatlve
of the petltioner herein and that the address set forth on said wrapper ls the
l-ast known address of the representatLve of the petl.tioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1986.

ter oaths
sec t ion  174
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Apr l l  15 ,  1986

Glenn Cattozza
dlbla Glennf s Wl"ne & Llquors
145 13 th  St ree t
Verplanck, NY 10596

Dear Mr. Catozza:

Please take notl"ce of the DecLslon of the State Tax CommLssLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Commissloa may be instituted only under
Article 78 of the Civll Practlce Law and Rules' and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthLn 4 monthe from the
date of thls not ice.

Inqulrles concerning the computatton of tax due or refund allowed Ln accordance
wLth thls decisLon nay be addreseed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unlt
Buildlng /19, State Campus
AJ-bany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat ive

Petltloner I s RepresentatLve :
MarshalL L. Goldstein
149 Grand Street
WhLte Plal"ns, NY 10601



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tion

o f

GLENN CARROZZA
d/b/a GLENNTS WINES e LIQUORS

for Revislon of a Deternlnation or for
of Sales and Use Taxes under Art,icles
of the Tax Law for the Perlod March 1,
through February 28, 1983.

Refund
28 and. 29

1980

DECISION

the Audlt Dlvislon

Sales and Use Taxes

& Llquors ln the

Petl t ioner,  Glenn Carrozza, dlbla GLennrs tr l ines & Llquore'  145 l3th

Street,  Verplanck, New York 10596, f i led a pet l t lon for revLslon of a determlna-

tion or for refund of sales and u6e taxes under Articles 28 and 29 of the Tax

Law for the perlod March l ,  1980 through February 28, 1983 (Fl le No. 45138).

A hearlng was held before Daniel  J.  Ranal l i ,  Hearing Off lcer,  at  the

off lees of the State Tax Comission, Two World Trade Center,  New York'  New

York, on October 8, 1985 at 1:15 P.M. with aLl-  br lefs to be submitted by

January 10, 1986. Pet l t loner appeared by Lorentz I '1.  Hansen, Esq. and Marshal l

L.  Goldstein, Esq. The Audlt  Divis ion appeared by John P. Dugan, Esq. (Lawrence

A.  Newman,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Divl-sion properly determined petltlonerts sales

l tabt1l ty.

FINDINGS OF FACT

l .  On Apr i l  11 ,  1983,  as  the  resu l t  o f  a  f leLd  aud l t ,

issued a Notlce of Det,ermLnatlon and Demand for Payment of

Due against pet l t ioner,  Glenn Carrozza d/bla Glennrs I ' l lnes
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amount  o f  $9 ,376.67  p lus  in te res t  o f  $1 ,490.85  fo r  a  to ta l  due o f  $9 ,867.52  fo t

the period March 1, 1980 through Februaty 28, 1983.

2. Petltloner operated a llquor store in Larchmont, New York. On January 3,

1983, pet i t ioner sold the business to one Joong J. Lee. Pursuant to the bulk

sale, the Audit Division comnenced an audit of the buslness. Due to an apparent

mlsunderstandlng with respect to whlch records the auditor needed to conduct

the audl"tr petitioner produced only a portlon of his availabl-e books and

records. As a result ,  the audltor deemed his records to be lnadequate to

conduct a complete audit and performed a markup test util lzLng the purchase

invoices and selllng prices of the new owner for the month of February, 1983.

The auditor computed a markup on wtne sales of 46.63 percent and on llquor

sales of 17.75 percent or a combined narkup of 27.96 percent.  Pet i t lonerrs

combined markup based on his general ledger figures was 14.5 percent. The

recomputed combl"ned narkup was applled to total purchases for the audit period

to obtain addl"t ional taxable sales of $154 1252.80 result lng ln tax due on sales

of $8,057.88. The auditor also determined $162.50 ln sales tax due on f l -xed

asset purchases and $146.29 saLes tax due on miscel laneous expense Purchases.

The latter amounts have not been contested.

3. Pet i t l -oner ut i l lzed one cash reglster at the store. The reglster had

tno compartments, one for wine sales and one for liquor sa1es, and ltas Prograrnmed

to automatically compute sales tax on each sale. Each nlght petitioner would

obtain the sales totaLs and sales tax col lected totals for the day. The dal ly

totals were then entered on a monthly report sheet whlch ldas sent to Petltlonerrs

accountant.  Pet i t ioner retained al l  of  his cash register tapes and al l  of  his

monthly report  sheets at his accountantfs off ice. At the hearing petLt ioner

produced al l  of  his tapes except for one two week period. None of the tapes
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or the nonthly report sheets riras used durlng the audit. Petitlonerts accountant

prepared general ledgers from the nonthLy report sheets and other bllls and

lnvoices suppJ.led by petltloner. The accountant al-so prepared petLtlonerrs

sales tax returns and lncome tax returns from the l"nformatlon provided by petl-

tioner. Each day's sales durlng the audit perlod were easily traceable fron the

cash register tape to the appropriate sales tax return.

4. Petitl"oner malntalned a separate bank account for sal-es tax collected.

When sales tax was due each quarter, he wlthdrew the noney fron the account and

sent a bank check to the Department of Taxatlon and Finance.

5. Petitloner nalntalned that the discrepancy between the markup on audlt

and the rnarkup per hts general ledger coul-d be explalned by the fact that the

neril orrner lmediately raised the prJ-ces of the entire tnventory. Petltlonerrs

aunt, who occaslonally worked at the store, remalned after the sale to asslat

Mr. Lee, the new owner, in changing prlces. She spent ten days ralsLng the

prlce of virtually every ltem ln the store. The price changes occurred ln the

nlddle of January, 1983 and the audltor used the following month to compute the

markup.

CONCLUSIONS OF LAW

A. That sect lon l l38(a) of the Tax Law provldes that:

t ' I f  a return when f iLed ls lncorrect or insuff lc ient,  the
amount of tax due shall be deternined by the tax conrmlssion
from such lnfornatlon as may be avaiLable. If necessary'
the tax may be estlmaced on the basls of external indlces,
such as stock on hand' purchases' rental paid' number of
rooms, locatlon, scale of rents or charges' comparable
rents or charges, type of accommodations and service,
number of employees or other factors. ' l

Such external lndices may not be used unless lt tt "vtrtually lnpossLble to

verify taxable sales recetpts and conduct a complete audit'r wlth available

records. Chartal"r ,  Inc. v.  State Tax Conmission, 65 A.D.2d, 44, 46.
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B. That petlt ioner maintained al l  the register tapes for the period'

along with other accountl"ng papers with which a complete audit could have been

performed. " [ I ] t  ls the lack of adequate records that authorlzes the use of

the lnarkup] test.rr  Christ  Cel1a v. State Tax Commisslon, 102 A.D.2d 352. 354;

Matter of STW Sales, Inc.,  State Tax Comrnigsion, January 18, 1985. AJ-though

cash register tapes may be consl.dered lnadequate records lf they do not lndlcate

clearly whether an i ten ls taxable or nontaxable, Llcata v.  Chu, 64 N.Y.2d 873,

ln thls case al l  of  pet l t loners sales were of taxable l tems. Moreover,  the

Audit Dl"vl-sionts markup test was i.naccurate ln llght of the fact that the new

owner raised al l  the pr lces. Therefore, resort  to the use of externaL lndices

was not warranted and pet l t lonerts sales are accepted as reported. The asseasment

w111 be reduced to $308.79 plus interest which was the tax due on f ixed aaaet

and expense purchases.

C. That the pet i t ion of Glenn Carrozza dlb/a Glennrs I ' l ines & Liquors ls

granted to the extent lndlcated in Concluslon of Lan "Bt'; that the Audlt

Division is dLrected to nodify the Notice of Determination and Demand for

Paynent of Sales and Uee Taxes Due lssued ApriJ- 11, 1983; and that '  except as

so granted the pet i t lon is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

hpn I 5 ru86
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