
STATE OF NETI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Cargaln Service Statton, Inc.

for Redeterntnation of a Deftctency or Revlston
of a Detarmtnatton or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  L 2 l I / 8 0  -  8 / 3 1 / 8 2 .

That deponent, further says
herelo and that the address set
of che pet l t toner.

Sworn to before ne thls
29th day of December, 1986.

AFFIDAVIT OF MAILING

that the satd addressee ls the petlttoner
forth on said wrapper ls the last koown addrees

Stace of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belog duLy sworn, deposes and says that
he/she ls an empl-oyee of the State Tax ComrnLssloa, chat he/she ts over 18 years
of age, and that on the 29th day of December, 1986, he/she served the wtthtn
notLce of Declslon by certlfled nail upon Cargaln Servtce Statloo, Inc. the
petltlooer ln che withtn proceeding, by encloslng a true copy thereof ln a
securely seaLed postpatd wrapper addressed as follows:

Cargaln Servtce Stat ion, Inc.
Route 6
Mahopac, NY f054f

and by deposltlng same enclosed Ln a postpald properly addressed wrapper in a
post office under the exclustve care and custody of the Unlted Stages Postal
Servtce wtthtn the State of New York.

to adnlnlster oaths
pursuant to Tax Law sectton L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PecLtlon
o f

Cargaln Servlce Station, Inc.

for Redeterminatlon of a Deficlency or Revtsion
of a Deterutnatl"on or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Per lod  I z lL /80  -  8 /3L182 .

and by deposlttng
post off lce under
ServLce wlthln che

That deponent
of the petl"tlooer
last knowrr address

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposeg and says that
he/she l-e an enployee of the State Tax Cornrdsston, that he/she ls over 18 years
of age, and that on the 29th day of Decenber, 1986, he served the wlthln notlce
of Dectslon by certtfted matl upon George H. Parker, the representattve of the
petltloner ln the withtn proceedtng, b)t encloslng a true copy thereof 1o a
securely sealed postpald nrapper addressed as follows:

George II. Parker
51 Chauberg  St . ,  Su l te  730
New York, NY 10007

same encLosed ln a postpatd properly addreseed wrapper Ln a
the exclustve care and cugtody of the Untted States Postal
State of New York.

further says that the satd addressee ls the representatlve
herein and thac the address set forth on satd wraPPer ts the

of the representative of the pettt loner.

sworn co befofe oE thts
29th day of December, f986.

tster oaths
pursuant to Tax Law sectlon I74



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C  O  M M I S S I O  N

A L  B  A N  Y ,  N E W  Y  O R . K  L 2 2 2 7

DecEmber 29, 1986

Cargatn Servtce StatLon, Ioc.
Route 5
Mahopac, NY 10541

Gentlemen:

Please take notlce of the DecLslon of the State Tax Connlssion eoclosed
herewlth.

You have now exhausted your rlght of revtew at the adnlnlstratlve levEl.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng tn court to revlelt ao
adverse dectslon by the State Tax Co "rlsslon nay be Lnstttuted onLy under
Artlcle 78 of the Ctvll Practlce Law and RuLes, aod nust be conmenced to the
Suprene Court of the State of New Yorkr Albany Countlr wlthtn 4 nonths fron the
date of thts notLce.

Inqulrles concernlng the conputatLon of tax due or refund allowed tn accordance
wlth this deciston nay be addressed co:

NYS Dept. Taxation and Ftnance
Audlt Evaluatton Bureau
Assessment Review Untt
Bul lding #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Represeotattve

PetttLoner t s Representatlve:
George H. Parker
51 Chanbers  S t . ,  Su l te  730
New York, NY 10007



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Petitlon

o f

CARGATN SERVICE STATIoN, INC.

for Revlslon of a Deterrnlnatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of che Tax Law for the Perlod Deeember 1, 1980
through August 31, L982.

DECISION

PetLtloner, Cargatn Service Statlon, Inc., Route 6, Mahopac, New York

L054L, flled a petltlon for revLslon of a deternloatlon or for refund of eales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1980 through August 31, 1982 (Fl le No. 51052).

A heatlng was held before Arthur Johnson, Hearlog Officer' at the offLcee

of the State Tax CommtssLon, Two World Trade Center, New York, New York oa

Aprl l  29, 1986 at 9:15 A.M. and was conttoued to concluslon at the sane

locat ion on June 16, 1986 at 1:15 P.M., wlth al l  br lefs to be subntt ted by

July l, 1986. Petltloner appeared by George Parker, Esq. The Audlt Dlvlslon

appeared by John P. Dugan, Esg. (Cary Palmer, Esq.,  of  couneeL).

ISSUE

Whecher she Audtt

llabtltty on the basls

Dlvlston properly estlnated pecltlonerrg sales tax

of external lndlces.

FINDINGS OF FACT

1. Petltlonet, Aatgaln Servlce Statlon, Iae., operated a Mobll gasollne

servtce station located at Route 6, Mahopac, New York. Petl"tloaer had three

servlce bays to perform repatr work.
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2. The desk audit sectlon of che Audit Dl"visionr by letter dated

Noveuber 16, 1983, advised petLtioner that Lts sales ttrx returns were belng

audiCed and requested thac petltioner complete and return a Flll-lng Statlon

Questlonnalre together wlth coples of scheduLe C or form 1120 of Federal tax

returas flLed for the years 1980 and 1981. On January 20' 1984, the Audlt

D{vLsLon sent a follow-up letter indLcatlng that it received no reply to the

foregolag request.

3. 0n March 20, 1984 the Audic Divlslon l"ssued a Notice of DeterulnatLon

and Demand for Paynent of Sales and Use Taxes Due agaLnst petltloner coverlng

the perl"od December 1, 1980 through August 31, L982 f,or taxes due of i22,397.56,

plus penalty and lnteresu of $12,562.16, for a total  of  $34,959.72. The notLce

contained the folLowlng explanatlon:

"The tax due was computed by narkl"ng up your purchases of
gasoLl"ne reported by your dlstrlbutor. Your average
selllng prlce of gasoline ltas computed for each perlod
based on the average retail seLllng prices. The purchasee
other than gasollne were marked up based on normal lnduscry
practices. Your average selllng prlce less exempt taxes
was than [sic] applied to gasollne purchases plus other
saLes to deternlne taxabl-e sal-es. tt

The notlce was lssued after the Audit Dlvl"sion recel.ved no reply to the above

Letters and the letters were oot returoed by the unlted states PostaL setvtce.

4, On May 23, 1984, ln respoose to a requesu fron petttloner's appoloted

representatlve, Wolf Magalnick, CPA, the AudLt Dl.vlsl.on sent a letter accompaaled

by a worksheet showlng the computatlon of addltlonal tax due. The Audlt

DLvLsLon also encLosed a second questlonnalre to be completed and advlsed

Mr. Magalnlck lf the questLonnalre was not returned a hearing would be echeduled.

The Audlt Dl"vlsion had recetved from Mobll O11 Corp. the quancity of gasollne

purchased by petltloner for the years 1980, 1981 and L982. Mobllts records eholted
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that petittoner purchased 602,269 gal-lons ln 1981 and 554'196 gaLlons in L982.

The records lndLcated annual flgures for purchases except for the nonth of

December. The Audit DtvLslon eomputed average gall-ons purchased for a three

month perlod in order to estimate sales on a quarterly fll-ing basis. The

staterrlde average retall eelllng prices of gasoline for each perlod under audlt

were obtalned from the Miscell-aneous Tax Bureau. Gasollne sales amounted to

$1,258,632.55. Repair  sales and sales of i tems other than gasol ine were

est imated to be 38 percent of gasol lne sales or $478,278.00. Thl.s est lmate naa

based on conpLeted audlts of similar businesses. The tax due on the estlmated

gasol ine and repair  sales was $103,52L.77 as opposed to $81,L24.21 paid over

with returns fLled, leaving addit ional taxes due of $22,397.56.

5. On Decembet 14, 1984, a pre-hearlng conference was held by the Tax

Appeals Bureau. The conferee dl.rected the Audlt DLvlsion to conduct a fleld

examlnation of petltloner's books and records, The audlt was scheduled by

l-etter for February 13, 1985, Mr. Magalnick did not provLde the Audlt Dlvlalon

wlth any records untlL March 3, 1986. The onJ-y records made avallable at that

time were bank statements, payroll records, a list of tepalt part Purchaeee and

workpapers used to prepare sales tax returns. A comparlson of the worksheets

wlth Mobl lrs records dlsclosed that pet l tLoner purchased 283,988 gal lona nore

than were reported sold. The purchases of repal.r  parts amounted to $1.79'1f8.00

for the audlt perlod. The Audtt Dlvl.sion applied a 40 percent markup (based on

off ice experience) to the purchases to est l"mate part  sales of $250'765.00.

Labor sales were est imated by doubl ing wages paid ($264,226.00) and adJust lng

by 25 percent to alLow for labor used to pump gasollne. Estlnated repalr sale8

totalled $448,972.00. The Audlt D!.vislon concluded that the fleld audlt of the

llnited books and records made avallable substantlated the orlginal aaaeaament

issued by the desk audit  sect lon.
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6. Petltioner dtd not malntaln any verlflable record of gasolLne sales or

repair gales. WoLf Magalnick determlned gross sales reported on the sales tax

returns by addtng bank deposlts to credlt card sales.

7. Petitloner argued that the sales tax returns fl1ed for the audit

perlod accurately reflect the actual sales of the buslness. Furthermore,

petitloner naLntained that sufflcient books and records were avalLable to

conduct an audit and as such the estlmates nade by the Audlt Dlvlsloo ltere oot

warranted.

8. Petl"tLoner offered no explanatlon to account for the substantlal

dlscrepancy in the gasollne purchases tndlcated ln Flodlng of Fact t'5tt.

CONCLUSIONS OF LAW

A. That sectlon 1138(a) of the Tax Law provldes that "tf a return when

flLed ls l"ncorrect or lnsufflcient, the amount of tax due shall be deternined

by the tax conmissl.on from such lnformatlon as may be avallabLe" and authottzes,

where necessary, an estimate of tax due tton the basis of external lndl.cesrt.

B. That sectlon 1135(a) of the Tax Law provldes that every Person requLred

to collect tax shall keep records of every sale and all anounts paLd, charged

or due thereon and of the tax payable thereon. Such records shall lnclude a

true copy of each sales sIlp, lnvoice, receipt or statenent. Hand-recorded

entrLes on a worksheet of gross saLes lrere not rellable records to satLsfy the

statutory regulrements that records of lndlvlduaL sales be retained (Matter of

Skladas v. State Tax Conmissl.on, 95 AD2d 97Ir.

C. That petltloner provLded lnadequate and inconplete books and records

for purposes of verifylng taxabLe sales. When records are not provlded or are

lnconpJ-ete and lnsufficlent, it ls the duty of the Audlt Dlvislon to select a
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nethod of audit reasonably calculated to refl-ect t,axes

Llquors, Inc. v.  State Tax Co olsslon, 90 AD2d 576).

due (Matter of Urban

Accordlngly, the Audlt

Dlvisionfs use of thlrd party purchases and statewlde average selllng prlces as

a basis for deternlnlng petltlonerrs gasoline sales ritas proper pursuant to

sect lon 1138(a) of the Tax Law.

D. That the estlmate procedures adopted by the Audlt DlvLslon for repalr

sales rilere reaaonabl-e under the cl"rcunstances. When a t,axpayerf s recordkeeplng

is faulty, exactness is not required of the exaoinerrs audlc (@!qeq eg_!{eygs_r.

Stat,e Tax Connlsston, 61 AD2d 223'). Petltloner falled to sustaln lts burden

of sholrlng that the method of audlt or the anouot of tax aseeesed was erroneous

(Matter of Surface Line Operators Fraterna]. Organlzatlon, Inc. v. State Tax

Conml"ssl.on, 85 AD 2d 858).

E. That the petltlon of Cargain Servlce Station, Inc. ls denLed and the

Notl"ce of Deterntnatlon and Demand for Paynent of Sales and Use Taxes Due

issued March 20, 1984 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

lDEc 2 91980
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