
STATE OF NEW YORK

STATE TAX COMT{ISSION

In the Matter of
o f

Joes Servlce Statlon

the Petl.tloa

& JC Auto Saleg AFFIDAVIT OF MAILING

for RedetermLnation of a Deflcl"ency or Revlston
of a Determlnatl,on or Refund of SaLes & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the  Per l .od  3 /L /80  -  8 /31 /82 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/ConnLe llagelund, belng duly sworn, depoaes and saye that
he/she l-s an enployee of the Stace Tax Comlgslon, that he/she l.s over l8 years
of age, and that on the 27th day of March, 1986, he/she served the within
ootice of declsion by certLfled mall upon Joes Servl.ce Statlon & JC Auto Salee
the petttloner ln the wlthin proceedtng, bI encloslng a true copy thereof in a
securely seaLed poatpaid wrapper addreesed as follorts:

Joes Servlce StatLon & JC Auto Salee
RD #3
Altamont, NY 12009

and by deposltLng sane enclosed
post offlce under the excLusLve
Servlce withLn the State of New

That deponent further says
hereln and that the addreas set
of the pet l t loner.

Sworn to before ne thLs
27th day of March, 1986.

tn a postpald properly addressed wrapper in a
care aad custody of the United Statee Postal
York.

that the sald addressee ls the Petltloner
forth on sal"d ltrapper le the laet kuowo addreee

lzed to adml-nlster
to Tax Lart sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Joes Servlce Statl"on & JC

Petl t lon

Auto Sales AFFIDAVIT OF MAITING

for RedetermlnatLon of a Deflcfency or Revlsion
of a Deterninatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  che Per iod  3 l l l80  -  813L182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, depoees and eaye that
he/ehe is an euployee of the State Tax Commlsslon, that he/she le over l8 yeard
of ager ard that on the 27th day of March, 1986, he/ehe served the wlthln
notl"ce of decisLon by certlfl"ed naLl upon Phll A. Rodrlguez' the representetlve
of the petlttoner ln the wtthln proceedlng, bI encl,oalng a true copy thereof ln
a gecurely sealed postpaLd lrrapper addreesed as follows:

PhlI A. Rodriguez
tlershkowitz, Rodrtguez & Stlllnan
3 8  N .  F e r r y  S t . ,  P . O .  B o x  7 7 2
Schenectady, NY 12301

and by depositl.ng same enclosed ln a postpald properly addressed wrapper 1o a
post offlce uader the exclusl-ve care and custody of the unLted states Poetal
Servlce wlthln the State of New York.

That deponent further says that the saLd addreasee ls the representatlve
of the petlttoner hereln and that the address set forth on sald wrapper la the
last kno$rl addrese of the representattve of the petitloner.

Sworn to before ne thls
27th day of March, 1986.

Lzed. to adnlnlsAut
t to Tax Lart

oaths



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . I  Y O R K  L 2 2 2 7

YIateh 27 , 1986

Joes Service Statlon & JC Auto Sales
RD #3
Altamont, NY 12009

Gentlemen:

Please take notlce of the declslon of the State Tax Comlseion encLosed
herewlth.

You have now exhausted your rlght of review ac the adntnl"etratlve level.
Pureuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revlelt ao
adverse decl.slon by the Scate Tax ComLselon may be lngtituted only uoder
Artlcle 78 of the Clvll Practice Law and Rulesr and must be co"rmenced Ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not ice.

Inqulriee conceroing the computatton of tax due or refund allowed ln accordance
wtth thle decl.el.on nay be addreseed to:

NYS Dept. Taxation and FLnance
Law Bureau - Lltlgation UniE
BuLlding /19, State Canpus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truLy yours'

STATE TAX COMMISSION

cc: Taxl.ng Bureaurs Representatlve

Petl t l .oner ts Representat lvel
Phil A. Rodrlguez
Hershkowitz, Rodrlguez & Stlll-nan
3 8  N .  F e r r y  S t . ,  P . O .  B o x  7 7 2
schenectadyr NY 12301



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH S. CALABRO
DIB/A JOE'S SERVICE STATIoN AI'ID J c AUTO sALEs

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March l ,  1980
through August 31, L982.

DECISION

Peti t ioner,  Joseph S. Calabro d/bla Joers Servlce Stat lon and J C Auto

Sales, RD /13, Al tamont,  New York 12009, f i l -ed a pet l t lon for revlsion of a

determlnatlon or for refund of sal-es and use taxes under Arttcles 28 and 29 of

the Tax Law for the period March 1, 1980 through August 31, 1982 (FlLe Nos.

45905 and, 47973).

A formal hearing was held before Frank A. Landers, Ilearing Offlcer, at the

offices of the State Tax Conml"ssion, I^I. A. Harrlnan Campus, Albany, New York,

on  September  11 ,  1985 a t .9115 A.M. ,  w l th  a l l  b r le fs  to  be  f t led  by  November  8 ,

1985. Pet, i t ioner appeared by Hershkowl"tz,  Rodriguez & St l l - lman, P.C. (Phlt  A.

Rodrtguez, Esq.,  of  counsel) .  The Audit  Dlvl"sion appeared by John P. Dugan,

Esq.  ( l4ark  F .  Vo lk r  Esq. ,  o f  counse l ) .

ISSUES

I. Whether a desk audit  of  pet l t ionerts business wherel"n the Audlt

Dl-vision prfuoarily used external indices to determine petltionerra sales tax

llabllity nas rrarranted.

I I .  I f  so, whether the assessment result ing from such audlt  r tas proper.
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FINDINGS OF FACT

1. Pet l . t loner,  Joseph S. Calabro d/b/a Joers Servlce Stat lon and J C Auto

Sales, operates tno Sunoco gasoline servtce stations ln Altarnont, New York.

One statlon, known as Joefs Servlce Statlon, is located aE, the corner of Routes

20 and 146 and the other, known as Mars Servlce Statl"on, is located at the

corner of Routes 20 and 158. In addition to se1L1ng gasoline and dieseL motor

fuel, the petitloner performs repair work on autonobiles and sel1s parts,

tires' batteries and accegsorles. The statlons buslness hours are 8:00 A.!1. to

11:00 P.M. dal ly lncludlng Saturday and Sunday. Each stat l -on has two service

bays and two employees on duty at all tines. The petLtloner also has three

trucks and/or service vehlcles which are used in conJunctlon ltlth the statl"onE.

2. By a let ter dated Aprt l  29, 1983, an examlner for the Audit  Dlvis lonfs

Central Sales Tax Section advlsed petltloner that his tax returns were belng

audited and requested petitloner to conpLete and return wlthin trtenty days an

attached Fllling Statloo Questl"onnal,re, together with coples of elther Federal

Schedule C or Form 1120 for the years 1980 and 1981.

3. 0n or about ltlay 12, 1983, petl-tioner returned the aforementloned

queet ionnaire along with Schedule C, Form 1040 for the years 1980 and f981. In

addlt lon to the current sel l ing pr lce of gasol ine, the quest lonnalre also

contalned information relatl-ve to petltlonerrs purchases and sales for the test

perlod September through November, 1981 as taken from petltlonerrs booke and

records. The examiner noted the followLng regarding the l.nfornation on the

quest ionnalre:

a) gal lons sold (63,858) exceeded gal lons purchased (54,007) by

9 , 8 5 1 ;
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b) the purchase pr ice of gasol l"ne ($68'425.00) whlch lncluded Federal

and Sta te  gaso l lne  taxes ,  exceeded gaso l lne  sa les  ($51,300.00)  by  $ fZ '125.00 ;

c )  to ta l  purchases  ($69,399.00)  exceeded to ta l  sa les  ($S0 '549.00)  by

$  1 6 , 8 5 0 . 0 0 .

4. The examiner origlnally thought that the questl,onnaire contaLned

f lgures only for pet l t lonerrg stat lon at the corner of Routes 2O and 146'

Joers. The examiner therefore compared gasol ine purchases for Joet6 as indlcated

on a computer printout supplled to the Audlt Divlslon by Sun 011 Conpany

("Sun") to the quest ionnalre. The quest lonnaire indicated purchases of 54r007

gal lons for the test per lod Septenber through November, 1981, whereas the

prlntout lndicated purchases of 45,008 gal lons for the same perlod. In vlew of

this dlscrepancy, the examlner declded to compute pet l t ioner 's sales tax

1iab1L1ty based on external indices. The examlner flrst computed the selllog

price of gasollne by averaglng the selllng price per the questlonnalre to the

retail selllng price as determined by the Audlt Division from a revlew of

stat ions in pet l t ionerts area. The sel l lng pr ice, whlch var led each quarter of

the audit period, less the New York State gasoline tax and the sales tax' ltas

nultiplled by the number of gallons purchased per the printout to compute

taxable gasoline sales. The exaniner lncreased this amount by 109 percent to

compute total audited taxable sales (the reason for or method of computing the

109 percent nas not explalned).  The audlted taxable sales were mult ipl led by

the 7 percent sales tax rate to determine sales tax due whlch, when reduced by

sales tax pald, resulted ln addit ional sales tax due of $39'895.07.

5. On l{ay 27, 1983, the Audit Dlvl-slon lssued a Notlce of Deternlnatl"on

and Demand for Paynent of Sales and Use Taxes Due agatnst the pettttoner for

taxes  due o f  $39,895.07 ,  p lus  pena l ty  o f  $8 ,47L.18  and ln te res t  o f  $8 ,312.75 '
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for a total  amount due of f i56,679.00 for the perlod March 1, 1980 through

August 31, 1982. On July 21, 1983, the pet i t ioner t inely f t led a pet i t ion for

a hearing to review the assessment.

6. Subsequentlyl the examlner not,lced that the petitloner was fll lng a

consolidated sales tax return (reporting sales and taxes for more than one

buslness locatlon) and that the guestionnaire actually reported figures for

both of pet l t ionerrs stat lons, Mats and Joers. The examiner therefore recomputed

pet i t ionerrs sales tax lLabi l t ty.  The examiner mult ipl ied the sel lLng pr ice of

gasollne, as computed above, less the New York State gasoltne tax and sales tax'

by the nunber of gallons purchased by both Mars and Joefs per the printout of

892,969 gal lons to compute taxabLe gasoLine sales of $1,055'942.1I.  This amount

was lncreased by 37 percent (based on audlt experience) to account for other

taxabLe sa les ,  t .e .  repa l rs ,  t l res ,  ba t te r les ,  e tc .  Th ls  resu l ted  in  to ta l

audited taxable sales whlch, when nultiplled by the 7 percent, sales tax rate,

resulted l"n sales tax due of $1011264.72. The pet l t ioner reported sales tax of

$30,912.00  wh ich  resu l ted  ln  add l t lona l  sa les  tax  due o f  $70,352.72 .

7. On October 28, 1983, the Audit  Divis ion issued a second Notice of

Determination and Denand for Payment of Sales and Use Taxes Due against petitloner

fo r  taxes  due o f  $22,504.87 ,  p lus  pena l ty  o f  $S,299.40  and l "n te res t  o f  $5 ,351.10 '

for a total  due of $33,155.37 for the period Septenber 1, 1980 through August 31,

1982. It should be noted that no tax rilaa assessed the perlod March 1, 1980

through August 31, 1980 due to the expiratlon of the statute of l-lnltations.

This second assessment nas ln addltlon to the assessment lssued on l{ay 27 ' 1983.

On October 31, 1983, the pet l t ioner t inely f l1ed a pet l" t ion for a hearing to

review this second assessment. The petitioner prinaril-y contends that the

flgures reported by Sun do not accurately reflect hls actual gasol-ine purchases.
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Addltionally, petitioner clalms that he loet gasollne through theft' leakage

and overf i l l lng.

8. In or about November, 1982, the petitioner replaced two gasollne

storage tanks with two new fl"berglass tanks. The old tanks were badly rusted

and full of pit ho1es. The earth and water around the old tank was contamlnated

with gasoline to such an extent that the new tanks had to be put in a different

locatlon at the rear of the preml"ses. I"1r. Janes Benton, Executlve Director of

the Gasol ine Retal lers Associat lon of Northeastern New York and pet i t lonerfs

expert witness, testified that the pit holes were large enough aa to cause the

loss of 300 gal lons per day. Mr. Benton aLso test l f led that deaLers experience

a loss of at least 1| percent of gasoline purchases due to evaporatlon and

spl l lage during del iver les.

9. Mr. Lorenzo E. Claus, an ex-employee of pet l t loner and dr lver for Sun,

testifled that, durlng the perlod at l-ssue, Sun had recelved numerous complaints

frou dealers regarding the theft of gasoltne by drlvers. Petltloner and other

dealers received thelr deliverl-es after statLon hours when no one rtas Present

to verify the dellvery. This resulted in Sun firing many of its drlvers and

ut l l lz l -ng lndependent,  t ruckers to del lver i ts gasol lne. Pet l t loner 's gasol l .ne

was subsequently delivered by lndependent truckers.

10. At the hearlng, pet i t loner offered his ledger sheets showing, among

other things, the fol lowing:

Perlod Ended Cash Recelpts

$53 ,982 .44
53 ,040 .  96
50 ,223 .94
65 ,4L7 .18
52,549 .23
40,506.99
36,832.32
44,040.90

Gallons Purchased

9130180
2128 /8 r
s l 3L /8 t
I  l 3 t  l 8L

r  1 /30/8 I
2128 /82
5 l3L l82
8 l31  182

86 ,42L .6
75 ,500 .0
58 ,29O.5
75 ,5O4 .7
63 ,858 .2
54,257 .0
55 ,819 .8
63,402.4
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The above was intended to show that, pursuant to petitlonerts own records, he

dtd not sell all the gasoline that he had purchased.

11. The examiner did not v is l t  pet l t i -onerrs business preml.ses or revlew

hls books and records. Additlonally, the examlner, when asked by petitLonerrs

representative, testifled that he dld not verlfy the prlntout. The Audlt

Dlvision presumed that the prlntout rilas correct. The assessments at lssue

hereln were based prlnarlly on the use of external lndices.

CONCLUSIONS OF LAI.I

A. That sect ion 1138(a) of the Tax Law provldes, ln part ,  that i f  a

return required to be flled is incorrect or insufflcient, the amount of tax due

shall be determined from such information as may be available. This sectlon

further provides that,, lf necessary, the tax may be estimated on the basls of

external lndlces.

B. That resort to the use of external indices to determl-ne the amount of

tax due must be based upon an tnsufficlency of tecord keeping which makes it

vlrtually lnpossible to determlne such llablllty and conduct a complete audlt

(Matter of  Chartatr ,  Inc. v.  State Tax Conmission, 65 A.D.2d 44).  Our revlew

of the records reveals that there has been no showlng of an lnadequacy or

lnsuff l "c ient of  record keeping on the part  of  pet i tLoner.  Thereforer the Audlt

Divistonts use of external indl .ces to determl.ne pet l t ionerts cax l labl l l ty was

not proPer.

C. That the pet i t ion of Joseph S. Calabro d,/b/a Joers Sunoco Stat ion and

J C Auto Sales is granted and the notices of determinatlon and demand for
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taxes due Lssued May 27 and October 28,  1983 arepaynent

hereby

DATED:

of sales and use

cancel led.

Albany, New York STATE TAX COMMISSION

MAR 2 7 1986
PRESIDENT

COMMISSIONER



P 3 t  1  3?3  5?3
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PFOVIDEO
iIOT FOR INTERNATIONAL MAIL

(See Reverse)

P 31 ,5  3?3  588

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIOEO

f,
I

li
i?
a

0
o
T
o
agt

o
q
q

. u 2
: :
; l

i
l

ln(o

o,
, 3

r o
, . o
. @
: c )

E
, o

t!

, o o-

n9, io^,un ffl-A-*
7*'Fx1,1 ae'
ry,Ml::9" -,.\, t?art?
Postage s

Certrl ied Fee

Specral DelJvery Fee

Restncted Dehvery Fee

Belurn  Fecerp t  showrng
to whom and Date De|vered

Return  Recero t  showrno to  whom.
Date. and Address of delivery

TOTAL PDstage and Fees S

Postmark  c r  Da le

NOT FOR MAI!

$gt to oD^-- t  PJ--J,

wztrffin-J,iz
of: ' f f :":\"*-t-.t{t2t

Postage ,l )

Cealied Fee

Specral Delivery Fee

Restrrcted DehverV Fee

Return Heceipt showrng
to whom and Date Dehvered

Relurn Recerpt showrng to whom
Date. and Address of Oelivery

TOTAL Postage and Fees S

Postmark or pate

a .

'J.f

,:i: t

r..
?


