
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Burkhard Btothers, Inc.

for Redeterml-natLon of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sal-es & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law for the
Per lod  9  /  L  I  80-8131/83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany !

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she le an employee of the State Tax Conrmleglon, that he/she ls over 18 yearg
of age, and that on the 12th day of November, 1986, he/she served the within
notlce of Declslon by certlfled matl upon Burkhard Brothers, Inc. the
petltioner ln the wlthin proceedlng, by encloslng a true copy thereof ln a
securely seal-ed postpald wrapper addressed as follows:

Burkhard Brothers, Inc.
203 I'Iavel St.
P.0. Box 303, Eastwood Stat ion
Syracuse, NY 13246

and by deposltLng Bame enclosed
post offl.ce under the exclusLve
Service wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thls
l2th day of November, f986.

in a postpald properly addressed wtapper ln a
care and custody of the United Statee Poetel
York.

that the sald addressee ls the petLtioner
forth on sald lrrapper ls the last known address

pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the lltratter of the Petltlon
o f

Burkhard Brothers, Inc.

for RedetermlnatLon of a Deflclency or Revielon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 9 /  L /  8O-8/ 31 /  83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State ?ax Conrmlssion, that he/she le over 18 years
of age, and that on the 12th day of November, 1986, he served the withln notlce
of Declsion by certlfied malL upon Mlchael R. Canestrano, the representatlve of
the petitLoner ln the wlthln proceedlng, bI encJ-oslng a true copy thereof ln a
securely seal"ed postpald rrrapper addressed as follows:

Mlchael R. Canestrano
1013 State Tower Bldg.
Syracuse, NY 13202

and by deposltlng
post offl.ce under
Servlce wlthln the

That deponent
of the pet l t toner
last known address

same enclosed ln a postpal.d properly addressed wrapper in a
the excl-uslve care and custody of the Unlted States Poetal

State of New York.

further says that the sald addressee ls the tepresentatlve
hereln and that the addresa set forth on said wraPper le the

of the representat lve of the pet l tLoner.

Sworn to before ne thl.s
L2th d.ay of November, L986.

purauant to Tax Law sectlon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Novenber 12, 1986

Burkhard Brothers, Inc.
203 Wavel St.
P.O. Box 303, Eastwood Stat lon
Syracuse, NY 13206

Gentlemen:

Please take notlce of the Declslou of the Scate Tax Comlssioo enclosed
herewith.

You have now exhausted your right of revlew at che adnlnistrattve level.
Pureuant to sectlon(s) 1138 of the Tax Lawr a proceedlng Ln court to revl.elr an
adverse decl"sloo by the State Tax Comlsslon nay be instltuted only uoder
Artlcl.e 78 of the Civll Practice Law and Rulesr and must be conmenced lu the
Supreme Court of the StaEe of New York, Al-bany Countye wlthln 4 months from the
date of this not lce.

Inquirles concerntng the computatton of tax due or refund allowed in accordaoce
wlth thls decl.sl.on nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Aggessment Revlew Uolt
Bulldlng /19, State Campue
Albaay, New York 1,2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMUISSION

cc: Taxiag Bureaurs Representatlve

Petitloner I s Representative :
Michael R. Canestrano
1013 State Tower BLdg.
Syracuse, NY 13202



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
:

o f
:

BURKHARD BROTTTERS, INC. DECTSION
:

for Revl.sLon of a DeterminatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod Septenber l, 1980
through August 31, 1983. :

Pet l tLoner,  Burkhard Brothers, Inc.,  2O3 Wavel Street,  P.O. Box 303'

Syracuse, New York L3206, flled a petltloo for revlsion of a deternlaatl"on or

for refund of galee and use taxes under Artlcles 28 and 29 of the Tax Law for

the period Septenber 1, 1980 through August 31, f983 (rlle No. 49335).

A hearlng was held before Tlnothy J. Alstoo, Hearlng 0fflcer, at the

offlces of the State Tax Connl.sston, 333 East l{ashington Streetr Syracuse, New

Yorkr on Aprl l  2,  1986 at 1:15 P.M., wlth aLL br lefe Bo be submitted by Apri l  15'

1986. PetitLoner appeared by Mtchael Caneetrano, Esq. The Audlt Dlvlalon

appeared by John P. Dugan, Eeq. (Janes De1la Portdr Esq.,  of  counsel) .

ISSUES

I. I'ltrether che Audl"t Dlvlsion properly deternlned petltlonerts 8a1e8 tax

ltabtllty for the audtt perlod.

II. Whether the Audlt Dtvlsl"onrs assertlon of penalty agalnst petlclooer

pursuant to section ll45(a) of the Tax Law wae proper.

FINDINGS OF FACT

1. 0n Decenber 5, 1983, as the result of an audlt, the Audlt Dtvleion

issued to petltloner, Burkhard Brothera, Loc., a Notlce of Determtnatlon and

Demand for Paynent of Sales and Use Taxee Due assertlng addltLooal tax due for
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the perlod Septenber 1, 1990 through August 31, 1983 ln the anount of $181513.39,

together wlth penalty due of $3,982.36 and lnterest of  $4,541.01, for a total

amount asgerted due of $27 "036.76.

2. Petitloner Ls and was at all ttnes relevant hereln a New York corporatlon

engaged ln the rebulldlng and reconditlonlng of nachtoe too1s.

3. On audlt, the Audtt Dlvielon clalmed addltlonal tax due from petttloner

ln chree areas. Flrst, the Audlt DlvleLon asserted addlttonal tax due ln the

amount of $141.43 on petltlonerte acguieltlon of certaln ftxtures and equl"pneot

durlng the audlt perlod. Petitloner did not take Lsaue, elther ln Lte pecl.tLon

or at heariog, wlth the addl"tLonal tax aseerted due ln thts area. Second, the

Audlt Dlvl"ston asgerted addltioual uax due in the anount of $1 rL92.44 v{th

respect to certaln of petl"tlonerrs lnvolces for which che Audlt Divlelon had

determl"ned that proper exemptlou certlficages nere not on flle or for whlch

such exemptlon cerElflcates did not apply to the servl"ces set forth oo th€

lnvolce. Thtrdr the Audlt Dlvlglon deternlned that petltl"oner had not charged

sal-eg tax ln all cases on the labor portlon of the rebulldlng servlceg whlch lt

had provided to lts customers. The additional tax asserted due l"n thls area

amounted to  $17,L79.52 .

4. WLth respect to the second area referred to above ln whlch the Audtt

DLvlslon hae asserted addlclonal tax due, the Audlt Dlvl"slon reviewed certata

adJuetments uade by pettttoaer ln tta sales tax workgheets wlth respect to 20

l"nvolces dated throughout the audl.t perlod. Speclflcally, pecl.tloner, ln the

course of caLcul-atlng lte sales tax llablllty on lts sales tax worksheetg, had

adJusced downward the amount of tex due wlth respect to each of the 20 lnvoLcee

a8 eet forth l"n lts salee tax accrual account. Pettcloner uged lte sales tax

worksheets to calculate lts eaLes tax 11ab111ty.
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5. For 9 of the 20 lnvolcee for whlch the Audlt Dlvlglon fouod a dlecrepancy

between sales tax flgures set forth ln petitLonerre accrual account and salee

tax ftgurea as set forth on petLtlonerte worksheetg, the Audlt Dlvlelon fouad a

properly conpleted sal-ee tax exemptlon certiflcate on flle for the cuEtomar tn

question. PeCLtloner had, thereforer properly adjueted its ealee tax worksheeta

wlth respect to these 9 l.nvolceg. Wlth reepect to 7 of the lnvolcegr the Audit

Dl"vlsl"on found no exemptlon certlficates on flle and therefore aeeerted the

sates tax set forth on those tnvoicee as beLng due from petLttouer. FlnalLyr

wlth respect to the renalnlng 4 Lnvolces for whlch a dLscrepancy exleted

between petltl"onerrs accrual- account and l"te worksheete, che Audlt Dl"vlgl"on

also asserted the sales tax set forth on sald LnvoLces ae belng due from

petltioner. Whl1e the customers llsted on these 4 Lnvolces each had exemptloo

certlficates on flle, the Audtt Dlvlslon contended that eald certlficateE dld

not apply to the partl.cular servlces whlch were rendered to the cugtomer.

Specifically, the 4 luvotcee l"n questlon set forth the folLowing:

DATE INVOICE NO. VENDOR TAT( DUE DESCRIPTION

L2/16/80  24486 Fel-ton Machlne Co, $242.00 Rebutld: I each -
Brldgeport vertlcal
Mlller; Repalr power

2/518 t 24s31

table feed

Anerlcan Prectel.on Induetrles, Inc. $241.50 Rebulld: 1 each -
ldodel ECT llardlnge
Chucker

3 l  L6 l8L

s  l26 l8 t 24615

24555 Ernery MachLae & Tool Co. $ 51.80 Rescrape: I each -
Boyar-Schultz Surfaee
Grlnder

$119.00 Recondltlon 3G Brown
& Sherpe Screw Machlae

assertion of addttlonal tax due

luproperLy falled to charge sales

6. I.Ilrh

based upon lts

General Screw Products Corp.

respect to the Audlt Dlvlel.onrs

contentlotr that Petltloner had
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tax due for che labor portlon of tte charges Eo lts cuatonsrsr the Audlt

Dlvlslon conducted a test perl"od audlt ln mak{ng lts deterntnatloo ae to

additlonal tax asserted due 1o thts area. The audltor eelected the quartere

ended November 30, 1.980, February 28, 1981 and November 30, L982 as the tesc

perlods. These perlods had the htghest, most nearly averager aod lowest groe{t

sales, respectlvely, of all quarters throughout the audit perl"od. A11 tovolces

ltere examlned for each of the teet perl"ods lrlth respect to amounta charged on

l.abor eervices provlded by petltLoner whlch were subJect to ta:(. The revlew

of such lnvolces revealed addLtlonal labor charges subJeet to tax ln the amouot

of $143 '924.50 for the test perlod. Thls amount lras then dlvided by the totel

test perlod gross gales of $677,283.00 resultlng Ln an addltlooal labor/grosa

saLes ratlo of .2L25. Thtg factor wae nultl.plled by the total gross sales for

the entlre audlt perlod of $2,413,956.00 resultlng ln addlttonal tabor salee oa

audtt of $512,967.52, and addltlonal tax asserted due thereon tu the anount of

$ L 7  , L 7 9 . 5 2 .

7. In naktng lte deterolnatlon as to the taxabtllty of the chargee set

forth on petltl"onerts involces, the Audlt Dlvl"elon revlewed the descrlptlon of

work perforned on each l.nvoice to deternlae lf Labor charges constltuted a

portlon of the total charges set forth on the Lovoice. For those lnvoLcee for

whlch a separate labor charge was llsted (and for whlch no saLee tar lras

charged), the Audlt Dl"vlslon lncluded that labor charge as addttlonal taxabl.e

labor chargee. For those lnvoLces whlch dld not list a {reparate labor eharge,

the audltor rev{ewed petltlonerrs records to deternine tbe breakdonn betweeo

charges for labor end charges for materlals.

8. PrLor to the cornmencement of the test pertod audLt, petltloner, by its

theo-presLdenc, Carl Burkhard, executed ao'Audlt llechod Eleetlon form on
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July 25, 1983 electing "utlll.zatlon of a representatlve test perlod audlt'r to

determine tts sales tax liablllty tn thls area.

9. Carl Burkhard dled on August 3, 1983 and was aucceeded as prestdent of

petltloner by John Burkhard.

10. At hearlngr petltloner contended that the aforementloned Audit Method

El-ectlon was invalld due to the death of Carl Burkhard because petltloner had

not been able to establlsh that CarL Burkhard had understood the lmpllcetlons

of signlng saLd document.

II. Subsequent to the conpl-etion of the test perlod audlt, petltloner

conducted lts olrn detalled audit for the perl.od at lssue and' based upon the

auditorrs determinatlons as to the taxablllty of the labor charges, deternlned

that $18,4I7,30 ln addttlonal sal-es tax was due. PetltLoner subeequently nade

a demand for paynent of ealee tax from each of Lts customers baged upon lts

determination of the addltlonal tax due from each guch customer. PetitLoner

renitted $4r139.08 of additLonal tax due from paynents recelved from ite

customers as a result of thl.s demand. PetLtloner also received approxLnately

$121000.00 in addltLonaL paynents of sales tax from Lts customers subsequent to

its remlttance of the $41139.08 paynent. Petltloner has not remLtted any part

of thls approximateLy $12,000.00 in sales tax col lected to the Department.

L2. Petitloner contended that lt properly reLled upon representatlone by

lts customers that purchases by such customers were exempt from eales tax baeed

upon such customersr furnishing of exempt uee certificates or exemPtion numbers.

Petltloner further contended that its subsequent demand for paynent of sales

tax from its customers should rel-leve it of any further LlabLllty to collect

the tax asserted due.
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13. The Audlt Dl"vlslon prevtouely conducced an audlt of petitloner for the

perl"od March 1, 1973 through November 30 , L975. Ae a result of a heariag held

wlth respect to that audlt, the State Tax Conntsslon deterniaed that petltlooerrg

servlces' whl"ch servlces were substanttally eluLlar to the servlceg at lssue

hereln, nere properly subJect to sales tax.

coNctusloNs oF LAId

A. That the servlces provided by petltloner to lts cuetomers couatl.tuted

producLng or fabrlcatlng wlthln the meanlag of sectlon 1105(c) (2) ot the Tex

Law and servlclng or repal.rl.ng taoglble personal property wlthln the meanlng of

sectlon 1105(c) (3) of the Tax Law, aod nere therefore properly eubJect to ealee

tax (see Matter of Burkhard Brog.r Inc. State Tax ComLsslon, l IaI  I ,  1981).

B. That, durlng che perlod at lssuer section LL32(c) of the Tax Law

provlded, ln pertlnent part:

"[I]t shal-l be presumed that all recetpts for property or gervices of
any type mentl"oned ln subdLvLslons (a), (b), (c) and (d) of secttoo
eleven hundred flve... are eubject to tax untll the contrary la
egtabltehed, and the burden of provlng that any receipt...ls oot
taxable hereunder shall ba upon the pereon requlred to collect
tax.. . .  [U]nless.. .  8 vendor shal l  have taken from the purchaEer a
certlftcate ln sueh form as the tax comrrtiselon nay prescrlbe, elgoed
by the purchaser and settlng forth hle nane and addreeg aod, Except
as otherniee provlded by regulatlon of the tax conmtgelon, the number
of hls registratlon certLflcate, together wlth guch other lnfornatlon
as sald cornmLssLon may requlre, to the effect that the property or
service wae purchaeed for reeale or for sone use by reasoo of which
the sale ie exempt from tax under the provlslons of eectloo eleveo
hundred f l f teen,. . .  the sale shaLl be deened a taxable eale at
retall,... Where such a certLflcate or statemeot has been furalahed
to the vendor, the burden of provlng that the recelpt, aousement
charge or rent is not taxable hereunder shaLL be eolely upon the
customer. rl

C. That lnasmuch as section 1115 of the Tax Law nakes no provleion for

exemptlon lttth respect to the eervtces at Lggue hereLn, petLtloner lnproperly

falled to collect sales tax from lte customers with respect to sald gervlceg
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(see Matter of Burkhard Bros., Inc., supra). Petlttocer tg therefore liable

for such taxes pursuant to sectLon 1133(a) of the Tax Law.

D. That with respect to those ealee for whl"ch oo exemptLon certlflcate

was discovered, petLtloner has falled to sustaln the burden of proof Lnposed

upon l" t  by sect loo 1132(c) of the Tax Law.

E, That ln view of petitLonerrs eLectlon of the use of a tegt perlod

audlt, the Audtt Divlslonrs use of such nethodology nafi proper. The death of

petLtlonerts then-preeldeot, Carl Burkhard, subsequent co hlg electlon of the

test period audl"t does not by ltseLf vltLate petLEl"onerrs eLectloa of thts audlt

method. It ls noced that aE no tlme dld petltl"oaer fornally nake any attempt

to revoke lte electlon.

F. That the test periods utlllzed by the Audlt Dlvislon in lts audlt were

reasonable and the petltioner has falled to ehon wherelo the use of euch teet

perlods was lnproper. Moreover, lt ls noted that the resulte of petltloner'8

own detalled audlt strongly support the results of the test perlod audLt.

G. That ln vLew of the prlor audLt of petltloner and the State Tax

Conntsslon decigion resuLtlng therefrom, the Audlt DLvlsLon properly esserted

penalty agalnst petLtloner. Petltioner made no apparent effort to correct lte

practtces wlth respect to l.te collection of saLes tax from lts cuetomers aa

tsevldenced by che reeults of the audlc at l"sEue hereto. Accordlngly, it

deternlned that petltionerIs failure to properly coLLect and renl"t the

lesue hereln was due to wllLful neglect and not due to reasonable cauae

T a x  L a w  S 1 1 4 5 [ a ] ) .

tax at

(eee
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H. That the petltlon of Burkhard Brothers, Inc. le ln all respects denled

and the Nocl"ce of Deterninatlon and Denand for PaynenE of Sales and Uee Taxes

Due dated December 5, 1983 l"g sustaioed.

DATED: A1bany, New York STATE TN( C0MMISSION

No\l 1 21980
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