
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

Jacques & Joan Burger :
Offlcers of Country-I{lde Leastag Corp.

:
for Redeterninatloo of a Defl.ciency or Revislon
of a Deternlnatton or Refund of SaLes & Use Tax :
under Artlcle(e) 28 & 29 of the Tax Law for the
Per lod  3 l I l78-5131 l80 .  :

AFFIDAVIT OF MAILING

State of New York :
a g .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly eworn, depoeee aod says that
he/she is an employee of the State Tax Comlsglon, that he/ghe is over 18 yearg
of ager and that oo the 7th day of 0ctober, 1986, he/she served the slthln
notl"ce of Declston by certlfted mall upon Jacques & Joao Burger, Offlcere of
Country-Wlde LeasLng Corp. the petltloners ln che wlthln proceedlng' by
encloslng a true copy thereof ln a securely sealed poscpald nrapper addressed
ae fol lows:

Jacques & Joan Burger
Of f tcers of Country-I,ltde Leaslng Corp.
5 Adams PLaee
Massapequa, NY 11758

and by depoaltl.ng same enclosed
post offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the petitloner.

Sworn to before me thls
7th day of 0ctober, 1986.

ln a poetpal"d properly addreesed wrapper ln a
care and cuetody of the Ualted States Postal
York.

that the sald addreesee ls the petLtlooer
forth oo sald lrrapper ls the lest known addreas

purguant Tax Law sectlon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Jacques & Joan Burger
Offlcers of Country-l{lde Leaslng Corp.

for Redetermtnatton of a DefLcl"eocy or Revisl.on
of a Determlnatlon or Refund of Sales & Use Tax
uader Article G) 28 & 29 of, the Tax Law for the
Perl"od 3 /  L |  78-5 131/80.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belog duly eworn, depoees and says that
he/she ie an employee of the State Tax Coumiggl.oo, chat he/ehe is over 18 years
of age, and that on the 7th day of October, 1986, he served the w{thln ootice
of Declslon by certifled natl upon Martln M. Lehmanr the representative of the
petltLoners tn the wlthtn proceedlng, by enclosing a true copy thereof in a
securely sealed postpaLd nrapper addressed as follows:

Martln M. Lehnan
Rubtn & Lehnan
225 West 34rh Street
New York, NY 10001

and by deposlting same enclosed ln a postpald properLy addreseed wrapper la a
post offtce under the exclusive care aod cuetody of the UnLted States Poetal
Servtce wlthln the State of New York.

That deponent further says that the eald addreseee ls the represeotatlve
of the petltLoner hereln and that the addresa sec forth on satd ltrapper ie the
last knonn address of the representatlve of the petl.tLoner.

Sworn to before me thls
7th day of October,  1986.

pursuant to Tax Law sectlon L74



STATE OF  NE I ' I  Y0RK
STATE TAX CO}1 I { ISS ION

ALBANY,  NEW YORK L2227

October 7, 1986

Jacques & Joan Burger
0ffLcers of Country-Wlde Leaslng Corp.
5 Adans Place
I'iassapequa, NY f1758

Dear Mr. & Mrs. Burger:

Please take nottce of the Declslon of the State Tax Comlesl.on enclosed
herewlth.

You have now exhausted your rtght of revtew at the adninistratl.ve level.
Purguant to eectl"on(g) 1138 of the Tax Lawr a proceedlng ln court to revl.ew an
adverse declslon by the State Tax Comlselon may be instltuted only under
Artlcle 78 of the Ctvl1 Practice Law and Rules, and nust be corrneoced 1a the
Supreme Court of che State of New York, Al-baoy Countlr wlthin 4 months fron tbe
date of thls ootl"ce.

Inqulrles conceratng the computat,lon of tax due or refund allowed ln accordaoce
wlth thls deciston uay be addressed to:

NYS Dept. Taxatlon and Ftoance
Audit EvaLuatlon Bureau
Agsessmeot Revlew Untt
Bulldtng #9, State Canpue
Albanyr New York 12227
Phoae # (518) 457-2086

Very trul! loutat

STATE TAX COMMISSION

cc: Taxing Bureaufs Representattve

Petltloner I s Rgprssentattve :
Martlo M. Lehnan
Rubln & Lehnao
225 I'Iest 34th Street
New York, NY 10001



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon

o f
:

JACQUES AI{D JOAN BURGER, DECISION
AS OFFICERS OF COUNTRY-IIIIDE LEASING CORPORATION :

for Revlsion of a Deterntnatl.on or for Refund z
of Sales and Use Taxes under Artl"cles 28 arl.d, 29
of the Tax Law for the Perl"od March I, L978 :
through May 31, 1980.

:

Petltloners, Jacques and Joan Burgerr €le offlcers of Country-Wlde Leaslng

Corporatlon, 5 Adams Placer Massapequa, New York 11758, flled a petltlon for

revl-slon of a determlnatLon or for refund of saleg and use taxes under ArtLcLes

28 and 29 of, the Tax Law for the perLod March L, 1978 through May 31, 1980

(Fi le Nos. 47462 and 47463r.

Oa LprLL 22, L986, petl.tl.oners, by their represencative, Martln M. tehnan,

C.P.A., flled a waiver of hearl.ng and requested that thie matter be declded by

the State Tax Conmlsslon on the basls of the exlstlng record, with all briefe

to be subnttted by May 16, 1986. After due conslderatlon, the Tax Coumlselon

renders the folLowing decision.

ISSUES

I. Whether the Audlt Dlvlelon properly deternlned the addlttonal tax

l labl l l ty of  the pet l t loners for the perlod March 1, 1978 through May 31, 1980.

II. Whether sectlon II32(f,, of the Tax Law rgLl.eves petltlonerg from the

ltabt l l ty to col lect sales tax under sect lons 1131(l)  and 1133(a) of the Tax

Law.
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FINDINGS OF FACT

1. Petltloners, Jacques and Joan Burger, were offlcers of Country-Wtde

Leaslng Corporation (ttCountry-Wl"derr), a motor vehl.cle sales and leaeing corpora-

tlon. Country-lllde was a reglstered salee tax vendor and flled quarterLy New

York State and loca1 sal-es and use tax returns for the perlod March 1, 1978

through May 31 ,  L979.

2. On August 4, L98L, as a result of ao audlt, the Audlt Dlvlelon iesued

a Notlce of Determlnatloa and Demand for Paymeot, of Sales and Use Taxee Due

agalnst petltloner Jacgues Burger, as presldent of Country-I{lde, ln the anount

o f  $ 7 2 , 2 0 5 . 2 1 ,  p l u s  p e n a l t y  o f  $ 1 6 , 5 7 0 . 0 5  a n d  i n t e r e s t  o f  $ 1 5 , 8 2 1 . 7 8 ,  f o r  a

total  due of $104,597.04 for the perlod March 1, 1978 through Dlay 31, 1980. On

the same date, an identLcal nottce nas lssued agaLnst petLtloner Joan Burger,

as secretary of Country-Wl.de. The assessmeot of $721205.2L was estLuated

because of the falLure of petitLoners to meke adequate records avail-eble

to the audltor.

3. Petitloners subsequently made their records avallable and the tax due

lras recomputed. Since there nere no sales involces lndlcating the seIllog

price of automobiles sold, autonobile eelllng priees were deternlned by referring

to the used car selllng prlce gulde, known as the "Red Book", uslng the average

selling prtce (wholesale selllng prLce plus retall selllng price dlvlded by 2) as

the bagls for computing taxable auto sales. Addltlonal taxable sales resultlng

fron the sale of automobl les total led $367,686.00 for the perlod l larch 1, 1978

through May 31, 1980, result lng ln a tax defLclency of $25,738.O2.

4. Tax due on leased autonoblles for perlods Ln whl.ch no returna were flled

total led $L2r432.14 for the aforesald perlod, result lng ln a cotal-  tax due of
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$38,170.L6. Payments of $L7,752.48 were nade against thls a,mouot,  leavtng a

balance due on the assessment of $20,4L7.68 pl-us statutory interegt. l

5. Petitioners have at no tlme protested thelr pereooal llablIlty ae

offlcers of Country-Wlde for the sales taxes due from the corporatlon.

6. Pet l t loners mal.ntained thatr  pureuaot to sect lon 1132(f)  of  the Tax

Law, a motor vehLcle cannot be regLstered wlth the New York State Department of

Motor VehlcLes untll lt ls first proven that the appllcable Eax has been paid,

and thatr therefore, the collectlon from petltloners of sales or use tax would

result ln a double paynent of tax. Petltloners also disputed the anount of

additlonal tax due assessed by the Audlt Dlvlslon.

7. PetitLoners have produced no additl.onal evidence to watraot a further

reducclon ln the assessed amount of tax due or substantlate any clain that the

amount as finally assessed ls ln error.

CONCLUSIONS OF LAI{

A. That every person required to collect sales tax shall collect the tax

fron the customer when collectlng the prlce to whl"ch lt applles (Tax Law $ 1132[a]).

It sha1l be presumed that all recelpcs for tangible persooal proPerty are subJect

to tax until the contrary te establLshed, and the burden of provlng that any

recel"pt Ls not taxable shall be upon the person required to collect tax' unlegs

the vendor shall have taken from the purehaser a eerttftcate to the effeet that

the property was for resale or for some reason exempt from tax (Tax Law $ 1f32[c]) .

Furthermore, the recelpts fron the sale of a motor vehlcle shall not be subJect

Due to the fact that Country-WLde flled for bankruptcy on Novembet 27,
1984, oo penalty chargee were asseseed.
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to the retall sales tax, desplte the taklng of physieal possesslon by the

purchaser wlthin the State, provlded that the purchaser, prlor to taklng

delLvery, furntshes to the vendor an affldavit that he is a nooresldent' hae

no pemanent place of abode ln the State, and ts not engaged Ln carrylng on

in the State any employmentr trade, buslness or professlon ln whlch the motor

vehLc le  w111 be  used (Tax  Law $$ 11 f7 [a ]  and 1214[a ] ) .

B. That slnce Country-Wlde Leaslag Corporatlon nas a person requl.red to

collect sales tax and dld not recelve fron the purchasers resale certlficates

or nonresldent affldavits, lt was uoder a ducy to collect New York State sales

ta:r  on i ts salee and leases of l ts vehlcles. The fact that sect lon 1f32(f)  of

the Tax Law provtdes that a purchaser may not reglster a vehlcle Ln New York

untlL lt ls proven that the sales tax was pald, does not relieve Country-Wlde

of lts duty and responsiblllty to collect the tax from said purchaser (Matter of

Mendon Leasing Corporatl"on, State Tax Commisglon, June 24, f985).

C. That petl"tloners, Jacques and Joan Burger, as officerg of Country-Wlde

Leasing Corporatlon, are personally llable for the sales tax due fron the

corporation (Tax Law $ 1133[a]); and petltl"oners have falled to meet thelr burden

of proving that the audit was otherwlse erroneous.

D. That the petltion of Jacques and Joan Burger ls granted to the extent

lndicated ln Findlngs of Fact "3'r and rr4rr; that the Audlt Dlvlslon ls dlrected to

modify the notl-ces of deternlnatlon and demands for payment of sales and uee taxes
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and that, except as so granted, the petltlondue Lssued August 4, 1981

is in all other respects

DATED: Albaay, New York

()cT 0 ? 1986

accordlngly;

denled.

STATE TAJ( COMMISSION
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