
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Bryan & Rose, Inc. :
T/A My Fatherrs Place and lllchael Epsteln, President

:
for RedetermLnatlon of a Deficlency or RevisLon of
a DecermLnatlon or Refund of Sales & Use Tax under :
Article 28 & 29 of the Tax Law for the Perlod
6 1 3 0 / 7 7 - I I / 3 0 / 8 1 .  i

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connl.e tlagelund, beLng duly sworn, deposes and says that
he/she ls an employee of the State Tax CornniseLon, that he/ehe ls over 18 years
of age, and that oa the 28th day of January, 1985, he/she served the wlthln
not lce of Declsion by cert l f ied mal l  upon Bryan & Rose, Inc.,  Tl lL DIy Fatherta
Pl-ace and l"lLchael Bpstetn, President, the petltioners 1n the wlthln proceedlng'
by encloslng a true copy thereof in a securely seaLed postpald wrapper
addressed as fol lows:

Bryan & Rose, Inc.
T/A My Fatherrs Place and
4 Unlon St.
Ros lyn ,  NY 11576

and by deposltlng sane enclosed
post offlce under the excluslve
Servlce withln the State of New

That deponent, further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thts
28th day of January, 1986.

Mlchael Epstein, Presldent

l-n a postpaid properly addressed wrapPer ln a
care and custody of the United Scates Poetal
York.

that the said addreasee ls the Petltloner
forth on said wrapper ls the last known addrees

pursuant to Tax Law sect ion 174
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STATE TN( COMMISSION

In the Matter of the Petltion
ot

Bryan & Rose, Inc.
T/A I{y Fatherfs Place and Mlchael Epstein, Presldent

for Redeterminatlon of a Deflclency or Revlslon of
a Determlnatl-on or Refund of SaLes & Use Tax under
ArticLe 28 & 29 of the Tax Law for the Pertod
6 1 3 0 / 7 7 - r 1 l 3 0 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng dul-y sworn, deposes and says that
he/she ts an employee of the State Tax Connlsslon, that he/she ls over 18 years
of ager and that on the 28th day of January, 1986, he gerved the wlthto notlce
of Declslon by certified mail upon DomLnlck D. Mllone, the representative of
the petttlonere in the withl-n proceedlng, bY encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Domlnick D. Mllone
260 Montauk Hwy.
Bay Shore ,  NY 11706

and by depositl-ng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servl"ce withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet,itioner herein and that the address set forth on satd wraPPer is the
last known address of the representatl.ve of the petltloner.

Sworn to before me this
28th day of January, 1986.

Authorized to adrnlnl-ster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Januaty 28, 1986

Bryan & Rose, Inc.
T/A My Fatherrs Place and Michael Epsteln, President
4  Un lon  St .
Ros lyn ,  NY IL576

Gentlemen:

Please take notice of the Decision of the State Tax Conrnlssion enclosed
herewith.

You have now exhausted your right of review at the adminl.stratl-ve level,
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revLew an
adverse decision by the State Tax Commlsslon may be lnstltuted onLy under
Artlcle 78 of the Civll Practice Law and Ru1es, and must be comenced ln the
Suprene Court of the State of New York, Albany County, withln 4 months from the
date of thls not lce.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Li t igat ion Unlt
Bullding /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t ionerts Representat ive
Domlnick D. Mllone
260 Montauk Hwy.
Bay Shore, NY 11706
Taxing Bureaurs RepresentatLve



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petitl-on :

o f :

BRYAN & ROSE, INC. : DECISION
T/A }fY FATHERIS PLACE ANd

MICHAEL EPSTEIN, PRESIDENT :

for Revlsion of a Determinatlon or for Refund :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod June 1, L977 :
through November 30, 1981.

Pet l t loners, Bryan & Rose, Inc.,  t la My Fatherrs Place and l l ichael-  Epeteln'

President,  4 Unl"on Street,  Roslyn, New York LL576 f i led pet l t lons for revlslon

of determinations or for refunds of sales and use taxes under ArtlcLes 28 and

29 of the Tax Law for the period June 1, L977 thtough November 30, 1981 (Flle

Nos.  39306 and 39307) .

A hearing was held before James lloefer, Hearlng Officer, at the offices of

the State Tax Comrnisslon, Two World Trade Center, New York, New York, on May 6,

1985 a t  1 :15  P.M. ,  w i rh  a l l  b r ie fs  to  be  subnLt ted  by  August  10 ,  1985.  Pet l t toners

appeared by Norman Lippman, Esq. The Audit Divlslon appeared by John P. Dugan,

Esq.  ( I rw in  Levyr  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit  Divis lon properly determlned sales of food, beer '

llquor and wine based on an examination of avallable books and recorde.

I I .  Whether admlssion charges to performances presented at My Fatherts

Place were subJect to sales tax.

FINDINGS OF FACT

1. Petltloner Bryan & Rose, Inc. (B & R). operated an establlshnent known

as My Father's Place located at 19 Bryant Avenue, Roslynl New York. B & R



-2 -

present,ed llve musl"cal performancec by various recordlng artlsts. OccasLonally'

B & R had comics and one act plays. B & R was open only on those nights when

performances rf,ere scheduled. There nere two performances nightly at 8:30 P.M.

and 12:00 A.M. The doors opened at 7:30 P.M. for the f l rst  performance. After the

show aLl patrons rrere requl"red to leave and purchase another admissLon tlcket

Ln order to attend the second perfornance. The doors would reopen at l l :30 P.M.

for the second performance. Tlckets for any of the shows were avaiLabLe at B & Rrs

t icket of f ice outside the prenises or through Tlcketron. B & R offered food,

alcohollc and non-alcohoil-c beverages for sale. Ilowever, there nas no mlnimum

or cover charge. There \das a bar ln the back of the premlses \rlth seatlng for

approxlmately flfty people. The stage for the performers nas at the opposlte eod

of the bullding. In between were large oak tables and netaL chalrs. Each table

accornmodated approxlnateLy 25 peopl-e. There lrere no faclllties for danclng.

2. On June I8," I982, as the result  of  an audlt ,  the Audlt  Dlvis lon issued

notlces of determinatlon and demand for payment of sales and use taxes due

covertng the periods June 1, 1977 through November 30, 1980 and December I'

1980 th rough November  30 ,  1981 fo r  taxes  due o f  $166,801.50  and $43,887.23 ,

respectlvely, plus accrued lnterest thereon. On the sane date, notl"ceg for the

same amounts nere lssued against Michael Epsteln, Presldent of B & R. Petltloner

Mlchael Epsteln dtd not contest hl"s personal llabiLLty for any taxes deternLned

d u e f r o m B & R .

3. I"ltchael Epstel"n, on behaLf of B E R executed a consent extendtng the

period of lfunitatlon for aasessnent of saLes and use ta:xea for the perlod

June 1 ,1977 th rough February  29 ,  1980 to  Septenber  20 '  1982.
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4. On audlt ,  the Audlt  Divl"ston analyzed pet i t l "oner 's cash recelpts and

cash dlsbursements journals and determlned reported markup percentages of 38.3

percent on food and 275.48 percent on beer and liquor, These percentages

appeared l-o!r to the audltor based on hls experlence with audLts of einllar

bustnesses. Moreover,  pet l t ioner did not have cash regLster tapes, gueat

checks or any other records available that would serve as a verifLable record

of taxabLe sales. Since the books and records were deemed lnadequate' the

Audtt Dlvisl"on performed narkup test,s for food, beer and ll"quor l"n order to

verify the taxable sales reported on sales tax returns. The cash dLsbureemente

journal did not separate beer and liquor purchases. Therefore' purchaee

invoices were analyzed for the period Septenber l, 7979 rhrough February 29'

1980 whleh shoned the followlng percentages: beer - 30.982; wlne and Llquor -

62.887; soda - 2.657.;  and suppl les -  3.497".  Purchases for February'  1980 were

used for the narkup test. The combined liquor and wl"ne markup was 403,58 percent.

The Audit Dlvlslon used a 1l ounce servtng size for llquor and allowed 15

percent for spillage. The beer markup was 331.77 percent. The food markup was

estlmated to be 175 percent based on experience with audl-ts of simllar buslnesses

whlch sold sinllar food items. After October 1979, the food operatl"on was

concracted to a concessionalre. The soda markup nas estlmated to be 100 percent

based on prior audlt experlence. OnLy 25 percent of the soda purchases ltere

narked up. The remaining 75 percent was coneidered used as a mixer wlth ll.quor

drlnks. The foregol-ng markup percentages were appJ-ied to appllcable purchases

for the audl-t period from the cash dl-sbursements journaL whlch resulted l"n the

fo l low lng  sa les :  food -  $184,841.03 ;  beer  -$641,754.99 ;  L lquor  and w lne  -  $1 ,217,524.00 i

and soda - $6,356.98. Before applying the markups, the Audtt  Dlvls ion reduced food

purchases 10 percent and beverage purchases 5 percent to allow for consumptlon
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by enployees and perforners. The conblned sales of food and beverages amounted

t o  $ 2 , 3 5 3 ,  I 2 4 . 2 7  ,

5. B & R dtd not collect or pay any sales tax on adml.ssion recelpts. The

Audit Divislon held aLL such receipts as taxabl-e sal-es after B & R recelved an

Advlsory OpinLon issued by the Technlcal Services Bureaul. TotaL admlssione

for the audit  per lod were $2,366,277.70. Total  audlted taxable sales amounted

to $4,7L8,4OL.97. The Audit  Divis l-on also determined uae taxes due on the

fo l low ing  purchases :  expenses  -  $41,516.89 ;  f t xed  assets  -  $Zt '485.28 ;  and

self-consumed beverages - $291900.77. The total  taxes due on the above areaa

of def ic iency were $339,601.14 as compared to tax pald of $128,9L2.41, leaving

a  d L f f e r e n c e  o f  $ 2 1 0 , 6 8 8 . 7 3 ,

6. B & R took exception to the markup percentages computed for lLquor,

beer and food. It estimated that the serv{ng sl"ze of Llquor was I 3/4 ounces

which woul-d reduce the llquor markup to 300 percent and that the food narkup

was 125 percent.

percentages used

B

by

& R however, adduced no evidence to show that the markup

the Audit Divislon were erroneous. Wich respect to the

admlssion charges, B & R took the position that such charges rtere for admiesion

to drauatlc or muslcal arts performances which are excluded fron the tax

Lmposed under sect ion 1105(f)(1) of  the Tax Law.

7. B & R placed menus on each tabLe. The menu for perlods prlor to

October 1979 offered a l-lnlted chol-ce of ltems such as hanburgers, french

fries, onion rlngs, chicken and cheese platters. (No menus were submitted for

perlods when the food service was operated by a concessionalre). It was

Said oplnlon concluded that B & R
siml"l-ar place and the amount paid
to the tax imposed under sectton

operated a roof garden, cabaret or
for admisston thereto waa subJect

1105( f ) (3 )  o f  the  Tax  Law.
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B & Rrs practice not to provide table servl.ce for food and beveragee once the

performance started. However, the bar remalned open during most performancee.

8. Total recelpts from the sale of food and beverages as determined by

the Audlt Dlvlsion were equal- to adnlssl"on receipts durl,ng the perlod under

audlt .

9. B & R advertLsed lts perfornances in local nelrspapers and eotertatnment

guldes. The ads occasionally made reference to the availablltty of food.

However, patrons dld not go to B & R to have dlnner wlthout watchl.ng the show.

CONCLUSIONS OF LAT^I

A. That sectlon 1135(a) of the Tax Law provl.des that every petson requlred

to collect tax shall keep records of every sale and of alL amounts pald,

charged or due thereon and of the tax payable thereon. Such recorda shall

include a true copy of each sales sl lp,  invoice, recelpt or statement.  B & R dtd

not have cash reglster tapes or any other verifiable record of recetpts available

for audit. The failure to retatn such documents Justlfies the Audlt Divlgionrs

use of markup percentages to determine taxable sales (Matter of Murrayfs I'Ilnes and

Liquors v.  State Tax Comissj !)n,  78 A.D.2d 947; Dlatter of  McClus@

Inc. v,  State Tax Conmlssion, 80 A.D.2d 7L3).  Accordlngly '  the Audit  DlvLeion

properly determlned B & Rrs tax I tabl l t ty pursuant to sect lon 1I38(a) of the Tax Law.

B. That petitl.oners have the burden of provlng that the amount of addltl"onal

t,ax assessed on sal-es of food and beverages waa erroneous (Matter of Urbea Llquorg

Inc. v.  State Tax Cornmlsslon, 90 A.D.2d 576).  Pet l t loners fal led to suetain this

burden.

C. That sect, lon 1105(f)(3) provides for the trnposlt lon of

I'The amount pald as charges of a roof garden, cabaret
other slml lar plaee in the state.r l

sales tax on:

or
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Sect lon 1101(d)(4) of the Tax Law def ines the phrase "charge of a roof garden,

cabaret or other slnl lar placett  to mean:

ttAny charge nade for admission, refreshnent, servl.ce or
merchandise at a roof garden, cabaret or other sl"nllar
pLace.  "

Sect l-on 1101(d)(12) def lnes the terms "roof garden, cabaret or other sini l -ar

placett  as:

"Any roof garden, cabaret or other sinilar place whlch
furnlshes a publlc performance for profl"t."

Such terma are further def ined tn 20 NYCRR 527.L2(2) as fol l -ows:

"(11) Any room in a hot,el, restaurant, hal-l or other pLace
where muslc and dancing prlvlleges or any entertainment'
are afforded the patrons in connectlon with the servlng of
food, refreshment or merchandl"sett.

D. That sect lon 1105(f)(1) of  the Tax Law excludes charges for admlsslon

to dramatlc or musical arts perfonnances from the tax l"mposed on adulssLons

under said sect, ion. Sect lon 1101(d)(5) of the Tax Law def ines rrdrauat lc or

musical arts admission chargett as:

rrAny admlsslon charge pald for admlsslon to a theatre'
opera house' concert hal1 or other hal1 or pLace of aeeembly
for a l-lve dramatic, choreographlc or muslcal- perforrnance.tt

E. That B & R was a "roof garden, cabaret or simllar placet' as defined ln

sect ion 1101(d) L2 of the Tax Law and 20 NYCRR 527.L2 (2).  Accordlngly,  the

amounts pald for adnlsslon to such establlshment are subject to the tax lmposed

under  sec t lon  1105( f ) (3 )  o f  the  Tax  Law.



F. That the petltlons of Bryan

Mlchael Epstein, lndividually and as

determination and demand for paynent

1982 are sustained.

DATED: Albany, New York

JAN 8 8198CI

-7-

& Rose,  Inc .  t la  My Father ts  P lace  and

presldentr 8r€ denled and the notlces of

of sales and use taxes due lssued June 18'

STATE TN( COM}IISSION

PRESIDENT
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