
STATE OF NET'I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Wllltan Bowl"e
as Partner of Flrehouse Ptzza

for Redetermtnation of a Deficiency or Revlston
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  4  I  L  /81-12  l3 I  l8 I .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

Gounty of Albauy :

Davld Parb,huck, belng duly sworn, deposes and says that he l-s an employee
of the State Tax Conrmlsslon, that he is over 18 years of ager and that on the
17th day of January, 1986, he served the wlthln notLce of Declslon by certifled
nall upon l'Il l l ian Bowl-eras Partner of Firehouse PIzza the petltlonet Ln the
wlthln proceedl"ng, by enclosing a true copy thereof 1n a securely sealed
postpald wrapper addressed as follows:

WllLiam Bowie
as Partner of Fl-rehouse PLzza
8 Rlvervlew Road M.R. 97
Blnghanton, NY L3902

and by deposl"tlng same enclosed in a postpald properly addressed wrapper l-n a
post offlce under the excluslve care and custody of the United Statee Postal
Service withln the State of New York.

That deponent further says that the sal.d addressee l-s the petlttoner
herein and that the address set forth on said wrapper ls the last known address
of the pet l t loner.

Sworn to before me this
17th day of January, 1986.

thor lzed to
pursuant to Tax

lster oaths
sec t ion  174



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Willlan Bowle
as Partner of Flrehouse PLzza

for Redeteminatlon of a Deflciency or Revlsion
of a Deterninatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 4 /  I  l8r-12 l3I  |  81.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlsslon, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not ice of Declsion by cert l f led
mall upon Robert l{edlake, the representattve of the petltloner in the wlthin
proceedLng, by encloslng a true copy thereof ln a securely sealed postpaLd
wrapper addressed as foLlows:

Robert Wedlake
Kramer, Wales & I,Irlght
59-6L Cour t  S t . ,  P .O.  Box  1865
Binghamton, NY L39O2

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner hereln and that the address set forth on said ltrapper is the
last knolrn address of the representative of the petitioner.

Sworn to before ne this
17th d.ay of Januaryr 1986.

Pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 17, f986

Wl11l.an Bowle
as Partner of Firehouse PLzza
8 Ri.vervlew Road M.R. 97
Binghamton, NY L3902

Dear I"1r. Bowie:

Please take notlce of the Decl,sion of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your right of review at the admlnlstratLve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decl,sion by the State Tax Commissl-on may be instltuted only under
Article 78 of the Civll Practice Law and Rules, and must be conrmenced in the
Suprene Court of the St,ate of New York, Albany County, withln 4 nonths from the
date of this not lce.

Inqulries concerning the computation of tax due or refund allowed in accordance
r4r i th thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unit
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl"tioner I s Representatlve
Robert Wedlake
Kramer, Wales & Wrlght
5 9 - 6 L  C o u r t  S t . ,  P . O .  B o x  1 8 6 5
Binghanton, NY 13902
Taxing Bureaurs Representative

c c :



itltr oF NEr^r YoRK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM BOI^IIE
AS PARTNER OF FIREI{OUSE PTZZA

for Revision of a Deterninatl"on or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod Aprl l  1,
th rough December  31 ,  1981.

DECISION

issued to pet l t ioner '  Wll l lan

Determinatlon and Demand for

due for the period Aprll I,

Refund
28 and

1 9 8 1
29

Petitioner, Willl"an Bowie, as partner of Firehouse Pizza, 8 Riverview

Road, Blnghanton, New York 13902, f l led a pet l t lon for revision of a determlnat lon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for  the  per lod  Apr i l  1 ,  1981 th rough Decenber  31 ,  1983 (F i l -e  No.  49851) .

A hearing was held before James J. Morr ls,  Jr. ,  l lear ing Off lcer,  at  the

off ices of the State Tax Cornnisslon, State Off ice But ldtng, 164 Hawley Street,

BLnghamton, New York, on May 21, 1985 at 10:45 A.M. PetLt, ioner appeared by

Kramer, Wales & Wrlght (Robert  Wedlake, Esq.,  of  counsel) .  The Audlt  DivLsl .on

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esg.,  of  counsel) .

ISSUES

I. Whether the Audlt Divl-sLon properly determined additlonal taxes due

from Firehouse Ptzza for the period Aprl l  1,  1981 through December 31, 1981.

II. Whether petltioner was a person responsible for the paynent of saLes

and use taxes of Flrehouse Plzza for such perlod.

FINDINGS OF FACT

1.  On November  30 ,  1983,

Bowie, as partner of Fl-rehouse

Paynent of Sales and Use Taxes

the Audit Divlslon

PLzza,  a  Not lce  o f

Due, assessing tax



-2 -

1981 through December 31, 1981 in the amount of $686.33 plus lnterest accrued

to the date of issuance of the not ice. The not lce provided on l ts face the

following explanation as the basls for l-ssuance, together with a detal-led

breakdown of the amounts assessed for each of the perlods at issue:

"IYJou are personal ly l lable as off icer of Flrehouee PIzza under
Sect ions 1131(l)  and 1133 of the Tax Law for the foLLowing taxes
determined to be due ln accordance wlth Sect,ion f138(a) of the Tax
Law.

THE TAX ASSESSED I{EREIN HAS BEEN ESTIMATED AND/OR
DUE IN ACCORDANCE WITII TIIE PROVISIONS OF SECTION
AI.ID MAY BE CHALLENGED THROUGII THE IIEARING PROCESS
PETITION WITITIN 90 DAYS.

Period Ending

0s l3 l l g r  -  481
08 /31 /81  -  r82
Lt l30/8r  -  282
L2 lZ t /8 r  -  382

2. The above assessment was

the books and records of Flrehouse

December  31 ,  1982.

Tax Due

DETERMINED TO BE
1138 OF THE TAX LAW
BY TIIE FILING OF A

Sinpl-e Interest Due

$190 .00  $56 .82
209 .00  56 .66
225  .O0  52 .97
62 .33  L2 .49 "

the result of a field audlt perforned upon

Plzza for the perlod March 1, 1981 through

3. Flrehouse Ptzza was a partnership consisting of Willlan Bowie and hls

partner who operated a take-out plzzerLa at 782 Chenango Street, Binghamton,

New York.

4. Petitioner ceased working in the buslness on or about December 26,

1981 and he sol-d hl"s interest ln the partnershlp to hls partner on or about

January 5, 1982.

5. Pet i t ionerrs former partner cont inued operat ing the buslness as a sole

proprietorship through the remainlng period (1982) which was the subJect of the

aud i t .



6. Duri.ng the peri.ods at

submarl"ne sandwlches and soda

sales of nontaxabLe lterns such

meats sold by the pound.

-3-

issue, Firehouse PLzza sol 'd plzza'

for 'ttake outtf . Said business aLso

as bread, mlLk, lce cream bars and

calzones,

had some

luncheon

7 . For the year 1981, pet i t loner maLntalned the records of Flrehouse

Pl,zza. He conpl-eted and fll-ed the sales tax returns. IIe ehared authority with

hls partner to slgn checks and hlre and flre enpl-oyees. After selllng hle

lntereet ln Flrehouse PIzzar petitioner no longer had access to the business

records for the year 1981, dld not have access to the businees records for

Later perlods and dtd not participate ln the audlt that was conducted,

8. Firehouse PLzza recorded alL l ts saLes upon a cash regleter taPe whlch

fatled to distinguish between taxable and nontaxabLe ltems. Taxable Ltemg were

sold tax lncluded. Nontaxabl-e lten sales lrere, ln additlon to being recorded

on the cash reglster,  l isted on a separate sheet of paper.  To arr lve at

taxabLe sales, totaL nontaxable sales l rere'deducted from the reglster total  and

then the sales tax nas factored out.  Firehouse Plzza did not use rrguest

checkst ' .

9. The audlt perforned by the Audit Dlvl-sion:

a) deternlned purchases of supplles of taxable ltems other than

pLzza, determlned the markup for such ltems and marked up the purchaees

accordlngly;

b) based upon conversations with petltlonerrs forner partner and

on-slte observatlons (1) submarine sandwl"ch sales were estlmated to be 50

per week, (2) sales of calzones were eet imated to be 40 per week ln 1981

and 50 per week ln 1982, (3) whole ptzzas sol-d by the sllce were esttmated

to be 26 plzzas a week for 1981 and 30 ptzzae a week for 1982; and



c) total pLzza sales \ilere then determined by allocatl"ng the nunber of

plzza boxes purchased by the business to calzones, hal f  p|zzas, plain

ptzzas and ptzzas sold wlth toppings.

MulttpJ-ytng the above number of items by the selling prlce supplled by

petl"tionerrs partner and factoring out the sales tax included ln such prices

genera ted  aud l ted  taxab le  sa les  o f  $69,813.00  fo r  l98 l  and $89,021.00  fo r  1982,

for a total  of  $158,834.00 through December, L982. Reductng said amount by

$5,000.00 reported sales ln December, 1982 and $700,00 for products removed for

employee and self  use resulted ln $153,134.00 ln audl"ted taxable recelpts

compared to $133,960.00 tn taxable receipts reported fron Aprl l  of  1981 through

the quarter ended November 30, 1982. This results in a 14.31 percent margl.n

of error whlch error was then applt.ed to Firehotse PLzzats quarterly reported

taxes to compute the addltlonal tax due herein.

10. To verify the accuracy of the audlt method herein, the auditor separately

determlned Flrehouse Plzzats total flour purchases for the year L982 and the

amount of dough such flour generated aLlowing a modest I percent for ltaste.

Based upon pet i t toner 's former partnerrs statement that 718 of a pound of dough

was used to make each ptzza ot calzone, it was determined that 191046 calzones

and ptzzas hrere developed to be sold ln 1982 as compared wlth 191371 of same

deterrnlned by the audlt uethodology. The audltorfs audit report then suggests

that such flndlng l-ndicated that the audit procedures used were qulte accurate.

11. The sales and use tax returns of Flrehouse PLzza for the perlods ended

May 31 ,  1981,  August  31 ,  1981,  Novenber  30 ,  1981 and February  28 ,  1982 repor ted

t a x a b l - e  s a l e s  o f  $ 1 8 , 9 2 1 . 0 0 ,  $ 2 0 , 8 7 0 . 0 0 ,  $ 2 2 , 4 9 6 . 0 0  a n d  $ 1 8 , 6 7 5 . 0 0 '  r e s p e c t i v e l y .
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L2. Petit loner asserted that the sell lng prlces ln effect ln 1981 were

less than those used on audl-t for such year and that the Audit Dtvisionrs

allowance for self use was less than adequate

CONCLUSIONS OF LASI

A. That section 1138(a) of the Tax Law provides that the amount of tax

due shal-l be determined f rou such inf ormat,ion as nay be available, but rrLf

necessary, the t .ax nay be est lmated on the basis of external indlces.r l

B. That petitionerrs books and records were inadequate and lnconplete for

purposes of vetLtylng taxable saLes or substantiating nontaxable sales. When

books and records are l"nconplete, as here, the use of external indlces l s

Accord-pernisslble (Uegqer p! ILosLa y, N.Y.S. Tax Cornlnlssiolq, 84 A.D.2d 655).

ingl-y,  the Audlt  Divistonrs use of external lndices and est imates ln the

determlnation of additlonal- taxabl-e sales and sales taxes due was proper

pursuant to sect ion 1138(a) of the Tax Law.

c .  That  the  aud i t  o f  pe t i t ioner ts  books  and records  d l "scLosed $19 '174.00

ln unreported taxable sales for the perlod Aprll- 1, 1981 through November 30,

1982. However,  Firehouse Ptzza reported taxable sales of $621287.00 for the

period Apri l  1,  1981 through November 30, 1981. One third of the taxable sales

reported for the quarter ended February 28, 1982 ts $6,225.00 whlch, when added

to sales through November 30, 1981, shows that Flrehouse PLzza reported approxl"-

mately (due to egtimati.ng amounts for the month of December, 1981 and January

through February, 1982) $68,512.00 ln taxable sales through the perlod ended

December, 1981. Comparlng these reported taxable sal-es to the audited taxable

saLes f lgure of $69,813.00 and taking into account pet l t ionerrs lower sel l lng

prices in effect for such year, employee and personal user and the estlmatlng

of sales for December from the guarter ended February 28, L982, it ls concluded
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-6-

that Firehouse Pizza flled proper and accurate returns reporting all salee and

use taxes due for the period Aprl l  1,  1981 through Decenber 31, 1981.

D. That Issue I I  is moot.

E. That the petitlon of Willian Bowie is granted and the Notlce of

Determi.nation and Demand for Paynent of Sales and Use Taxes Due dated November

1983 assert ing l iabi l i ty f ron pet i t ioner as partner of Fl .rehouse PLzza for the

period AprJ" l  1,  1981 through December 31, 1981 ls cancelLed.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 71986

30 '

PRESIDENT
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