
State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snaye belng duly sworn, deposee and eaya that
he/she l"s an empl-oyee of the State Tax Conmlgelon, that he/ghe ia over 18 yeare
of age' and that on the 12th day of June, 1986, he/ghe served the wlthln notice
of Decl"slon by certlfied nall upon BLanche Liquor Corp. the petlttoner la the
wlthln proceedlng, by encloeing a true copy thereof ln a securely sealed
postpal"d nr{rpper addreesed as foLlows:

STATE OF NEW YORK

STATE TAX COMMISSION

Io the Matter of ttreTettt:ton :
of

Blaache Llquor Corp.

for Redeternlnatioo of a Deflclency or Revlslon
of a Deteral.natlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of ' the Tax Law
for  the  Per iod  L2 /L /78  -  8 l3L l8Z.

Blanche Llquor Corp.
c/o Blanche Miranda
1904 LaConbe Ave.
Bronx, NY 10473

and by deposl.tlng sane encloged
posc offLce under the excluslve
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

sworn to before me th18
12th day of June, 1986.

AFFIDAVIT OF MAILING

ln a postpald properl-y addresaed wrapper ln a
care and custody of the Unlted Stetea Poetal
York.

that the sa{d addreasee ls the petitloaer
forth on sal"d rilrapper is the Last known address

lster oaths
sectlon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl.tlon
o f

Blanche Llquor Corp. AFFIDAVIT OF MAILING

for RedetermlnatLon of a Deflcl.ency or RevlsLoa
of a Deterrninatlon or Refund of Sales & Uge Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 l I l78  -  8 /3L182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duLy aworn, deposes and saya that
he/she ls ao enployee of the state Tax Connleel.on, that he/she ls over 18 yearg
of ager aod that on the 12th day of Juner 1986, he served the wlthln notlce of
Declsion by certifled mall upon Jane C. Haumetc, the repreaentatlve of the
petltloner ln the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed poetpald lrrepper addressed as follolts:

Jane C. Hanmett
30  Vessey  St . ,  Su l " te  1803
New York, NY 10007

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offl"ce under the exclusive care and custody of the UnLted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee Ls the r€preeeotatlve
of the petltloner hereln and that the address set forth oo sald ltrapper ls the
last knoriln address of the represencatlve of the petLtioner.

Sworn to before ne thl"s
12th day of June, 1986.

Authorized to
purauant to Tax



S  T A T E  O F  N E I {  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12, L986

Blanche Llquor Corp.
c/o Blanche Miranda
1904 LaCombe Ave.
Bronx, NY IO473

Gentlemen:

PLease take notlce of the DecLslon of the State Tax Conmlsslon enclosed
herewtth.

You have now exhausted your rlght of revl"ew at the adnlnlstratl"ve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedLng in court to revlelt an
adverse decieLon by the State Tax Coumieelon may be lnstltuted only under
Artl.cle 78 of the Clvtl- Practice Law and Rul-esr 8nd must be comeoced 1o the
Suprene Court of the State of New York, Albany Countlr lrithln 4 nonths fron the
date of thts notice.

Inqulries eoncerning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluatlon Bureau
Assegsment Revl.ew Unit
BulLding {19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

PetLtloner t s Repreeentatlve :
Jane C. Hanmett
30 Vessey St. ,  Sul"te 1803
New York, NY 10007



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetltLon

o f
:

BLANCHE LIQUoR CORP. DECISIoN

for Reviston of a Deterulnatlon or for Refund
of SaLee and Use Taxes under ArtlcLee 28 ao.d, 29 :
of the Tax Law for the Perlod December l, 1978
through August 31, L982. :

Petltloner, Blanche Llquor Corp., clo Blanche Mlranda, 1904 LaConbe

Avenue, Bronx, New York L0473, fll-ed a petltLon for .revlelon of a deternlnatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod December 1, 1978 through Auguet 31'  1982 (Fl le No. 42408).

A fornal hearing lras copmenced before James Hoefer, Ilearlng Officer' at

the officee of the State Tax Com'nlsslon, Two World Trade Center, New York, New

York, oo July 25, 1985 at 1:45 P.M, The hearLog rilas contlnued before thc sane

hearlng off lcer at the same locat lon on November 20, 1985 at 1:50 P.M., and was

concluded on Novembet 2I '  1985 at 10:00 A.M. PetLt loner aPPeared by Jaoe

Compton llammett, Esq. and Rlchard Mclaren, Esq. The AudlE DlvLslon appeared by

John P. Dugan, Esq. ( Irwin Levy, Eeq.,  of  counsel) .

ISSUBS

I. Whether petltloner was the purchaser ln a buLk eale transactlon.

II. Whether the Audlt Dlvisionre underlyl.ng deternlnatlon of eales aod uae

taxes due from the seller ln a bulk sales transactloo was ProPer.

III. Whether petLtlonerrs liabillty aa purchaeer ln a bulk salee transactlon

should be llnited to the greater of the purchaee prLce or the falr narket value

of the business asseta eold.



-2-

IV. tr{trether the penal-tles asserted agalnst petLtioner should be abated.

FINDINGS OF FACT

1. 0n Novenber 9, L982, the Audit DivlsLon recelved a Notiflcatlon of

Sal-e, Transfer or Assignment in BuI-k fron petl-tloner, Blanche LLquor Corp.r

regardlng its purchase of the assets of Fe1lx Acevedo who operated a Llquor

store knonm as Fel- lxrs Wlnes & Llquors located at 514 East L4th Street '  New

York, New York. Said notiflcatlon LndLcated August 31, 1982 as the schedul-ed

date of sale and l isted the total  sales pr ice of the business as $41000.00.

The sales prLce of the furnlture and fLxtures lras llsted as $2,000.00 on whlch

the bulk sal-es tax of $165.00 has been paid. Sald notLfLcat lon also stated

that I'prlor to Buyer taking title the stock was ll-quLdated to pay creditore.rr

2. On February 4, 1983, the Audlt Divlslon lssued the followlng noticee

of determinatlon and demands for payment of sales and use taxes due agal.nst

pet i t loner:

Notice Number Pertod Tax Due Penalty Interest Total

s 8 3 0 1 2 5 7 1 5 C  r 2 l L 1 7 8 - 5 1 3 1 1 8 2  $ 4 3 , 0 9 5 . 9 8  $ 9 , 7 2 9 . 8 9  $ L 2 , 8 7 5 . 4 7  $ 6 5 , 7 0 1 . 3 4
s 8 3 0 1 2 5 7 1 7 C  6 l L / 8 2 - 8 1 3 t 1 8 2  $  3 , 4 5 9 . 7 2  $  3 1 1 . 3 8  $  1 7 5 . 3 1  $  3 , 9 4 6 . 4 1

The aforesald notlces lndlcated that the taxes were determined to be due from

Fel ix Acevedo dlb/a Fel ixrs Wlnes & Llquors and represented pet l t lonerrs

11ab11-1ty,  as purchaser,  ln accordance wLth sect ion 1f41(c) of the Tax Law.

3. The contract of  sal-e, executed December 22, 1981 by pet l t loner and

Fel lx Acevedo, as i tpurchasert t  and rfsel lert t ,  respect l .velyr stated that the

purchase prlce of the buslness was $4,000.00 and contained the followlng

c lause:

t'3. In addLtion to the purchase price set forth herel'n, the
Purchaser agrees to buy from the Sel-l-er, the stock of merchandise
consistlng of wlne and liquor and other al-cohollc beverages of whlch
the Purchaser agrees to pay to the Seller, the market value thereof.
(The llarket Value to be determined by prtces contalned Ln the tBeverage
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Mediaf as alcohollc publlcatlon [sic] for the month during whlch the
closing takes place).

* * *

The partles agree that the Seller w111 deduct from the noneys
derived or resultlng from the sale of the merchandlse, consLstlng of
wl.ne, liquor and other alcoholic beverages, and use same to pay all
debts' taxes, oblLgationg, involces whleh may be due at the date of
closLng and the parties further agree that the Seller shall be
ent i t led to the surplus, Lf  any, of  the eald proceeds.t '

4.  The value of the sel lerrs Lnventory at the conclusion of 1981 as eet

forth ln the sellerrs Federal income tax returnr Form 1040, Schedule C' for that

year rras $38,075.00. Accordingly,  the falr  market value of the sel lerrs

Lnventory transferred to petltloner pursuant to the terms of the sale was

$38,075.00. Based on the value of the transferred inventory, the actual total

purchase pr ice  o f  the  bus iness  was $42,075.00  ($38,075.00  +  $4 ,000.00) .

5. At the hearing, petitioner argued that the total- purchase prlce for

the businegs was $41000.00 and that the lnventory had been llquldated by the

seller prior to closing in an effort to reduce the lndebtedness incurred by the

buslness. Petltioner, however, fall-ed to lntroduce any credible evldence ln

support  of  Lts posit lon.

6. The closing of sale took pl-ace on or about November 2, 1982. At

closing, $41000.00 was transferred to the sel lerfs attorney to be held ln

escrolr pending determLnation of the sellerrs sales tax liabil-ity. Said

monies remaln in sald attorneyrs escro\r account.

7. As to the determlnation of the extent of the sales tax l-labLltty of

the seLler, a fleld audit was conducted for the period December 1' 1978 through

August 31, Ig82. Inasmuch as the sel-lerrs Federal lncome and state sales tax

returns could not be reconeLled to hLs books and records, such books and records

were deemed Lnadequate by the Audit Dlvlslon and a test of purchases per pald
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bllls for the perlod Auguet, 1981 through November, 198L waa perfotmed. Thla

test revealed purchasee of $38r197.00 during Ehe perlod. Reducl"ag thls amount

by purehases reported per books for the same perlod of $24,074.00 resulted Lo

$L4'L23.00 of unreported purchaees for an error rate of 58.66 percent.  Applylag

thl.s rate t,o total purchaees per workeheets for the perlod Deceuber 1, f978

through Novenber 30, 1981 of $421,513.00 resulted ln adJueted purchaaee of

$ 6 6 8 , 7 7 3  . 0 0  .

8. An analyels of purchase bi[s for the period August, 1981 through

November' 1981 revealed $8,415.00 of wlne purchagee. Thie anount dlvlded by

the total  purchasee t ,ested of $38,197.00 resulted Ln a rat io of wine to total

purchases of 22.03 percent,  and a rat lo of l lquor to total  purchaeea of 77.97

percent.  Applylng these percentages to total-  adJusted purchaeea of $668r773.00

resulted ln total wtne purchases of $147,331.00 and total lLquor purchaaee of

$52I '442.00 for the perLod December 1, 1978 through Novenber 30'  1981. The

audltor then determined markups on wlne and liquor by perfornLng a markup teat.

Applying a markup on wlne of 55.9 percent resulted in wlne sales of $23f,160.00

and a markup on l lquor of,  2O.93 percent resulted in l lquor sales of $630'580.00

or total ealeg of $861,740.00 for the perlod December 1, 1978 through Noveuber 30,

1981. Reduclng thls amount by the total reported eaLee per ealea tax returng

for the same perLod of $4L0,577.00 resulted ln addltlonal taxable ealeg of

$ 4 5 1 , 1 6 3 . 0 0  o r  t a x  d u e  o f  $ 3 6 , L 2 L . 9 2 .

9. No books were preeented for any perlod ln 1982; therefore, ealee for

the perlod frorn December 1, 1981 through August 31, 1982 were eetlmated. Addl-

t l .onal taxable sales for the perlod ended August 31, 1981 of $44'988.00 were

compared to taxable sales reported per sales tax returns for the salne perlod of

$21,694.00 result ing ln a percentage of error of 207.38 percent.  Applytng thls
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rate to the taxable saLes reported per sales tax returns for the period December l,

1981 through August 31, L982 of.  $60,985.00 resulted ln addit lonal taxable eales

o f  $ L 2 6 , 4 7 0 . 0 0  o r  t a x  d u e  o f  $ 1 0 , 4 3 3 . 7 8 .

10. At the hearing, petltloner took lssue wlth the audlt methodology and

results but introduced insufficlent evldence to refute the results of the

audit .

11. Upon its purchase of the businees, petltioner operated said buslness

unt i l  January, 1984, at which t ine petLt loner ceased operat ions.

CONCLUSIONS OF LAW

A. That pursuant to sect ion 1141(c) of the Tax Law, pet l t loner '  Blanche

Llquor Corp. r rf,as the bulk sale purchaser of the llquor store buslness, includlng

all lnventory, from FeLlx Acevedo. The contract of sale stated that the market

value of the inventory would be paid to the seller by petltloner as part of the

contract price. Petltioner lntroduced lnsufficlent evldence to establlsh its

contention that the lnventory had been l-lquidated at the time of sale. Accordlngly,

the sel-lerfs lnventory was properly Lncl-uded as part of the bulk sale prl,ce

and, ln the absence of adeguate records, the value of said inventory as set

forth ln Tindlng of Fact "4tt, rras properly used to determine the actual prl.ce

paid for the business (See Matter of WEBR, Inc. v.  State Tax Comlsslon, 58 A.D.2d

471; llatter of Joseph C. Endres d/b/a McDonaldfs of Universlty Plaza' State Tax

Conrmission, May 20, 1983).

B. That sectLon 1141(c) of the Tax Law provldes that the J- labfLi ty of a

purchaser ln a bulk sales transaction shaLl be linlted to an amount not ln excess

of the purchase price or fair narket value of the assets sold to such purchaserr

whichever ls higher.  Accordingl-y,  pet i t lonerts l iabi l l ty herein ls l ln l ted to
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the actual purchase pr ice of the buslness of $421075.00 as set forth ln Flndlng

of Fact rr4rr .

C. That the sel-ler in the buLk sales transactlon, Felix Acevedor falled

to provide the Audit DivLsion with adequate books and records as requested Ln

order for the Audlt Dlvlslon to make a determlnation as to the accuracy of the

sales tax returns filed. The Audit Dlvision therefore determined Fellx Acevedorg

taxable sales from external- indlces and other available infornatlon as authorized

ln section 1138(a) of the Tax Law. The audlt methods utillzed by the Audtt

Divlsion in determining Felix Acevedots sales tax liabll-ity were reaeonable and

petltl-oner has falLed to meet lts burden of showtng whereLn the findl-ngs were

erroneous (Matter of  Meyer v.  State Tax Couml.sslon, 61 A.D.2d 223).

D. That inasmuch as petitLonerts liabi1-lty has been linlted to an amount

($42,075.00) whlch ls l -ess than the total  sales tax l iabi l l ty,  exclusive of

penalties and interest, of the seller in the buLk sales transactlon hereln

( $ + 0 , 4 5 5 . 0 0 ) ,  I s s u e  I V  l s  m o o t .
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B. That the petitlon of Blanche Llquor Corp. ls granted to the extent

lndicated ln Concluslon of Lanr "Br'; that the Audlt DLvlslon ls dlrected to

nodlfy the not,ices of determl.natlon and demandg for paynent of salee aod use

taxes due lssued February 4, 1983 ln accordance therewith; and that, exeept ag

so granted, the petl"tlon ls ln all other respects denled.

DATED: Albany, New York STATE TN( COMMISSION

JUN 1 21e80
PRESIDENT
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