
of the Tax Law for the Perlods December
through February 29, L976 and Septenber
through August 31, f981.

STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Joseph A. Bonanno
dlb/a Elwood Market

for Revlsl.on of a Det,erminatl-on or for Refund
of Sales and Use Taxes under ArtlcLes 28 and, 29

AFFIDAVIT OF MAILING

L975 :
r977

ln a postpatd properly addreseed wrapper Ln a
care and custody of the Unlted Stetee Poetal
York.

chat the saLd addressee le the Petltloner
forth on sald nrapper ls the last known addreee

1 ,
1 ,

State of New York :
s a .  :

County of Albany :

Davl-d Parchuck/Janet I"1. Snayr belng duly eworn, deposes and eays that
he/she ls an euployee of the State Tax Comlsslon, that he/ehe le over 18 years
of age, and that on the 2l.et day of Aprll, 1986, he/she served the ltlthln notlce of
declslon by certlfled maiL upon Joseph A. Bonanno, dlbla Elwood Market the
petltloner in the within proceedLng, by encloslng a true copy thereof la a
securely sealed postpald nrapper addressed as follows:

Joseph A. Bonanno
dlbla Elwood Market
810 Connerce Street
Thorwood, NY L0594

and by deposLtl.ng slrme enclosed
post offlce under the exclusive
ServLce wtthln uhe Staue of New

That deponent further saye
hereln and that the address eet
of the pet i t loner.

Sworn to before ne thls
21s t  day  o f  Apr l l ,  1986.

tzed to adnlntster
t to Tax Law sec
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Apr l l  21,  f986

Joseph A. Bonaono
dlbla Elwood Market
810 Connerce Street
Thorwood, NY 10594

Dear Mr. Bonanno:

PLease take notice of the decislon of the State Tax Commlssloo encl-oeed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng to court to revlew ao
adverse decisLon by the State Tax Cornmlsslon nay be ingtltuced only uader
Arttcle 78 of the Civtl Practtce Law and Rulesr and must be cotmenced 1o the
Supreme Court of the State of New York, Albany Countlr wLthtn 4 nonths from the
date of thls not ice.

Inquirl"es concernlng the compucaEton of tax due or refund allowed tn accordence
with thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audl-t Evaluatl,on Bureau
Asseeement RevLew Unlt
BulldLng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat ive

Petit,loner I s Representattve :
Joseph Grabowskl
Grabowskl Assoctates
6 Washington Avenue
Haetlngs-on-Hudson, NY 10707
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STATE OF NEW YORK

STATE TAX COMMISSION

In the l.latter of the ?etition

o f
:

JOSEPH A. BONANNO DECISION
DIBIA ELWOOD MARKET OF TIIORNWOOD 3

for RevisLon of a Determination or for Refund :
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlods Decenber 1, 1975 :
through February 29, L976 and. September 1, 1977 ,
through August 31, 1981. !

Petltioner, Joseph A. Bonanno d/bla Elwood Market of Thornwood' 810

Cosmerce Street,  Thornwood, New York 10594, f i led a petLt lon for revlslon of a

determlnation or for refund of sales and uae taxes under Artlclee 28 and 29 of

the Tax Law for the perlods December L, 1975 through Februaty 29, L976 and

Septenber 1, 1977 through August 31, 1981 (Fl le No. 39627).

A hearLng was cornmenced before James Hoefer, Hearing Offlcer' at the

offices of the State Tax Comrnlsston, Trso I{orld Trade Center, New York, New

York, on May 8, 1985 at 9:15 A.M. and contLnued to concluslon on November 22,

1985 at 9:40 A.M. Petitioner appeared by Joseph Grabowskl. The Audit Dlvlalon

appeared by John P. Dugan, Esq. ( Irwtn t"Wi Esq.,  of  counsel) .

ISSUES

I. I{hether the Audit DlvlsLon properly determLned petitionerts addltLonal

sales and use tax due.

II. l ltrether the Audlt Divislon properl-y credLted petl.tloner for payrents

made toward hls sales and use tax llablllty for the period ln lssue.
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III. Whether petltl"onerrs failure to tinely remlt eales tax ltas due to

reasonable cause and not to wllLful negLectr thus warrantlng the cancel.latlon

of penalty and that portlon of lntereet ln excess of the minlmum statutory rate.

FTNpTNGS OF F$CT

1. On June 18, L982, as the reeuLt of a f leLd audlt ,  the Audlt  Dlvtalon

lseued two notlces of determlnation and demands for paynent of sales and uae

taxes due against petltloner, Joseph A. Bonanno dlbla Elwood Market of Thornwood.

The f i ret  not l"ce was l-n the amount of $17,259.54r plus penalty of $41280.78 and

lnterest of  $6,880.29, for a total  due of $28,420.61 for the perlode Deceobet I '

1975 through Februaty 29, 1976 and Septenber l, L977 through November 30, 1980.

The second not l .ce was in the amount of $6,798.33r plus penalty of $11067.85 and

ln te ree t  o f  $890.79 ,  fo t  a  to ta l -  due o f  $8 ,756.97  fo t  the  per lod  December  l ,  1980

through August 31, 1981.

2. Petltloner operated a groeery store and delicatessen whlch eold

sandwiches and hot meals lu addltton to grocerl"es. The only recorde petltloner

had avallable for audlt were bank statements and an tneomplete set of purchaee

tnvoices.

3. In vlew of the Lack of avalLable recordg, the audltor perforned a

purchase markup test of the bank statements and purchase lnvotces for the

months of Septenber, October and November, 1980. A conparlson of the statementa

and involcea revealed that purchases for the test perlod exceeded bauk depoelte

by 132.9 percent. The audttor applied thle percentage to total bank depostts

for the audlt perlod to determlne total eudited purchases. The audltor computed

a taxabl-e percentage of 50.35 percent based on the available purchase lnvolcee

for the test perLod. The audltor then compared purchases to eelllng prlces

supplled by petltloner or taken from the eheLvee. The regult nae a welghted
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uarkup of 46.49 percent. The narkup was then applled to audlted taxable

purchases to determlne audl"ted taxable sal-es

4. Petltloner ualntains that cred{t should have been elLowed fox a lower

markup on beer and soda sal-es by the slx pack. The Audlt Dlvlelon polnted out

that, followlng conpLetlon of the audit, adJustments nere made for stx-pack

sales whlch reduced the markup on beer and soda eales: Petltloner performed

hls own markup test on coffee purchaees, incLuding the costa of the cup' ltd'

sugar and nllk ln the calculatlon. Petltloner calculated a Lower narkup than

the audltor, but falLed to t,ake into account that the lower narkup wouLd have

to be applled to a hlgher purchaae amount, whlch lucluded the 11d, cup, sugar

and nLlk purchases. The resultlng dlfference between petltl"onerfe audited

coffee salee and those computed by the audltor wouLd be negllgibLe.

5. Upon completlon of the audler petltloner began naklng paynents. Some

pa)rments were made prior to the issuance of the notlces of determlnatlon and

were accounted for ln the notl"ces. The renalnder of the paynente occurred

after the notLces nere lssued and, as of the hearlng date, petltloner had not

yet been gLven credit for then. Followlng the hearing' the audltor exantned

petltlonerts paynent records and deternlned that the salee tax due, taklng

account of total  payments recetved, wae $16,242.62, plue penalty of $9'823.13

and inceres t  o f  $15,529.01 ,  fo r  a  to ta l  due o f  $4 t ,59+.76  aa  o f  Decenbet  20 ,

1985. Included ln thl"s adjuscuent was the ellnlnatton of the perlod Deceuber l,

1975 through Februaty 29, 1976 due to the explrat,Lon of the statute of Llnlta-

tions for aesegsment.

6. Petltloner presented no credlble documentary or other evldence to

establl,sh that, hLs fal"lure to tlnely remtt eales tax waa due to reasonable
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cause. Out of the sixteen quarters constituting the revised audlt perlodt

petitLoner filed only one sales tax return and that return was flled over four

months late.

CONCLUSIONS OF LAII

A. That a t t . . .vendor is obl lgated to malntain records of hls saLes for

audit  purposes (Tax Law, $1135),  and the State, when conduct l .ng an audlt ,  must

determine the amount of cax due rfrom such l-nformatlon as may be availabler but

t  [ i ] f  necessaryr the tax may be est lmated on the basis of external lndlcest

( T a x  L a w ,  S f 1 3 8 ,  s u b d .  [ a ] ,  p a r  t l l ) . "  ,

84 A.D.2d 655, 656. Exactness ln determtning the amount of sales tax llablllty

is not required where it ls the petltLonerts own fallure to maintaLn proper

records which necessitates the use of externaL lndLces. MarkowLtz v. State Tax

Coumisslon, 54 A.D.2d, L023 aff  r4 44 N.Y.2d. 684.

B. That,  in vlew of pet i t lonerts complete lack of adequate recorde with

which to conduct an audltr  the auditor was JustLf led ln resort ing to a test

period and markup test urethod of audlt .  Credlt  was given for pet l tLonertg

sal-es of beer end soda by the slx pack and petltloner offered no other evldence

sufficient to prove the audit findl.ngs erroneous.

C. That petltioner has not establLshed that hls fall-ure to tlnely remlt

sales tax was due to reasonable cause and not wlllful neglect. Accordlngly'

the assessment of penal-ty and lnterest pursuant to Tax Law $ 1145(a) ls sustalned.

D. That as a resul-t of the pa]rnents nade by petltLoner dlecuseed ln

Flnding of Fact ' r5rr ,  the sales and use tax due ls reduced to $16,242.62 pl t ts

penal-ty and interest.

E. That the petltl.on of Joseph A. Bonanno d/bla Elwood Market of Thornwood

is granted to the extent LndLcated ln Conclusion of Law "Dr'; that the Audlt



Dlvlsion ls directed to nodify the

payment of sal-es and use taxes due

except as so granted, the pet l tLon

DATED: Albanyr New York

-5-

notices of determlnation and demands for

lssued June 18, 1982 accordtngly; and that,

is in al-L other reapects denied.

STATE TAX COMI'ilSSION

APR A I F06
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