
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion :
o f

Btg M Truck Stop, Inc. :
and Morrls lGmlnlsky, as Offlcer

for RedeternLnatlon of a Deficlency or Revlslon :
of a Determination or Refund of Sales and Use Tax
under Article(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  6 /L /8 I  -  I I l30 /83 .

AFFIDAVIT OF }'AILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she ls an employee of the State Tax Connnl.sslon, that he/she ls over 18 years
of ager 8nd that on the 19th day of June, 1986, he/she served the wlthln notlce
of Declsion by cert l f l .ed maLl upon Big M Truck Stopr Inc.,  and Morr ls
Kaninlsky, as Officer the petltioner ln the within proceedlng, bY enclosing a
true copy thereof in a secureLy seal-ed postpaLd wrapper addreseed as foLlows:

Big M Truck Stop, Inc.
and Morris Kamlnlsky, as Officer
Corning H111 & 9W
Glenmont, NY 12077

and by deposltlng same encl-osed Ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addreasee ls the Petltioner
herein and that the address set forth on saLd wrapper 1s the last knoltn addrese
of the pet i t ioner.

Sworn to before me thLs
19th  day  o f  June,  1986.

ster oat
Law sectl.on L74



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the PetltLon :
of

Big M Truck Stop, Inc. :
and MorrLs Kaninisky, as Offlcer

for Redeterminatlon of a DeficLency or Revislon :
of a Determination or Refund of Sal-es and Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  6 lL /8L  -  IL l30 /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M, Snay, being duly sworn, deposes and saye that
he/she ls an employee of the State Tax Comisslon, that he/she ls over 18 year8
of age, and that on the 19th day of June, 1986, he served the wlthln notlce of
Declslon by certlfl.ed mall upon Robert L. Ilarder, the representatlve of the
petitioner ln the within proceedLng, bI encloeing a true copy thereof Ln a
securely sealed postpald nrapper addressed as follows:

Robert  L.  Harder
Robert  D. Schneider
89 Colunbla Street
AJ-bany, NY 12210

and by deposltlng same enclosed 1n a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Poetal
Servlce wlthLn the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald ltraPPer ls the
last known addrees of the representatlve of the petltloner.

Sworn to before me thl-s
19th day of June, 1986.



S T A T E  O F  N E I { I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  1 2 2 2 7

June 19, 1986

Blg M Truck Stop, Inc.
and Morris Kamlnlsky, as Offlcer
Corning Htll & 9W
Glenmont, NY L2077

Gentlemen:

Please take nottce of the Decislon of the State Tax Comlssion eaclosed
herewl"ch.

You have now exhausted your rlght of revl.ew at the aduinlstratlve level.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedtng ln court to revlew en
adverse decislon by the State Tax Cornnlssion may be lnstltuted only under
Arglcle 78 of the Clvll PractLce Law and Rulesr and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr wlehln 4 nonths from the
date of this not,l"ce.

Inquirl"es concerning the computatlon of tax due or refund allowed in accordance
wlth thls decision nay be addreesed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatl"on Bureau
Agsessment Revlew Unit
Bulldtng #9, State Campus
AJ-bany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc3 Taxing Bureaufs Representatlve

PetLtloner I s Representative:
Robert L. Harder
Robert D. Schneider
89 Colunbla Street
Albanyr NY 12210



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ions

o f

BIG M TRUCK STOP, INC.
AI.ID MORRIS KAMINSKY,

as an Off icer of Big M Truck Stopr

for Revision of Determinatlons or for
of Sales and Use Taxes under Artlcl-es
of the Tax Law for the Perlod June 1,
through November 30, 1983.

29 :

DECISION

Ine.

Refund
28 and
1 9 8 1

Petltloners, Blg M Truck Stopr Inc. and Morris Kaminsky' as an offlcer of

Big M Truck Stopr Inc., Cornlng Htll- & 9I,I, Gl-enmont, New York 12077 fLLed

petltions for revislon of determlnatlons or for refund of sal-es and use taxeg

under Articles 28 and 29 of the Tax Law for the pertod June 1' 1981 through

November 30, 1983 (Fl le No. 59522 and 59523).

A hearLng was hel-d before Frank A. Landers, Ilearing Offlcer' at the

offices of the State Tax Cornrnission, Butldlng #9, W. A. Harrinan Campus,

AJ-bany, New York, on Januarl  22, 1986 at 9:15 A.M. Pet i tLoners aPpeared by

Robert D. Schnelder,  Esq. (Robert  L.  I larder,  Esq.,  of  counsel) .  The Audit

Divis l .on appeared by John P. Dugan, Esq. (MtchaeL B. Infant lno, Esq.,  of

counse l ) .

ISSUES

i l,ltrether the petitions of Blg M Truck Stop, Inc. and MorrLs Kanlneky, as an

officer of Big M Truck Stopr Inc. r were filed wlth the State Tax Conmission

wl-thln ninety days of the glving of a notlce of determLnatlon as requlred by

sect ion 1138(a) (1) of  the Tax Law.
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FINDINGS OF FACT

1. On December 20, 1984, the Audlt  Divis lon, as the resuLt of a f le ld

audlt ,  Lssued to pet i t ioner BLg M Truck Stopr Inc. a Not lce of DetermLnatLon

and Demand for Payment of Sales and Use Taxes Due assesslng a tax due of

$22,538.83 ,  p lus  ln te res t  o f  $S,088.50 ,  fo r  a  to ta l  amount  due o f  $271627.43

for the period June 1, 1981 through Novenber 30, f983. 0n the sane date' the

Audit Divlsion also tssued to petltloner llorris Kamineky, as an officer of

Big M Truck Stop, Inc., a notice of determination ldentlcal as to anounte and

a6 to perlod as the not ice lssued to the corporate pet l t loner.

2. On Septenber 5, L984, Mr. Kamlnsky, as president' executed on behalf

of Blg M Truck Stopr Inc. a consent extending the period of llnttatlons for

issulng an assessment for sal-es and use taxes for the perlod June 1, 1981

through August 31, 1981 to December 20, 1984.

3. The notices nere sent by certlfied mail on December 20' L984, The

return receipts indlcate that the notlce issued to the corporate petltLoner ltaa

delivered on December 27, L984 and the notice lssued to Mr. Kamlneky was

del ivered on December 2L, 1984.

4. On March 25, 1985, Mr. Kanlnsky hand dellvered to the Tax Appeals

Bureau at its Albany, New York office, an applicatlon for a hearlng to revlew

the no t ices .

5. Petitloners contend that the nlnety-day perlod for applylng for a

hearing as specified in section 1138(a)(1) of the Tax Law atarts wlth the date

a notlce ls recelved by a petl.tioner and not the date when a notlce ls nalled.

CONCLUSIONS 0F LAI^I

A. That sect lon 1138(a)(1) of the Tax Law provides, ln pert lnent Part ,  as

fol lows:
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rr[n]otlce of such determlnatl.on shalL be gLven to the person llable
for the col-l-ectlon or payment of the tax. Such determination shal-L
finally and irrevocably fix the tax unless the person agalnst whon lt

is assessed, within ninety days after giv lng of not ice of such
determlnation, shall apply to the tax conml.sslon for a hearlng, or
unl-ess the tax commisslon of its own motion shall redetermine the
same.  t t

B. That sect ion I I47(a)(1) of the Tax Law provides, ln pertLnent Part '  aa

fol lows:

t'[a] notice of deterninatlon shall be nalled pronptly by registered
or certified maiL. The nalling of such notlce shaLL be preeumptlve
evl.dence of the receipt of the same by the person to whom addressed.
Any perlod of tlne whlch ls determined according to the provlelons of
this article by the glvlng of notlce shal-l cormence to run from the
date of nal l lng of such not lce.r l

C. That the appl-icatlon for a hearlng was hand delivered on March 25'

1.985 or Ln excess of ninety days of December 20, 1984' the date the noticee

were mailed. It should be noted that even tf the date of recelpt of a notlce

nere controlling, the applicatlon would stll-l- be untlmely with respect to

Morris Kaminsky (see Flndlngs of Fact "3rf and "4").

D. That the petltlons of Blg M Truck Stop, Inc. and MorrLs Kaminsky' as

an off icer of Big M Truck Stopr Inc.,  are denled, and the not ices of determlnat lon

and demands for paJrment of sal-es and use taxes due, lssued December 20, 1984,

are sustained.

DATED: Albanyr New York STATE TAX COMMISSION

JUN 191s80
PRESIDENT
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