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s E. Stelnhardt, being duly sworn, deposes and says that he/she ls an
of the State Tax Cornrnisslon, that he/she is over 18 yeare of ager'arrd

18th day of Februaryr 1986, he/she served the l t i th l-n not lce of
by cert i f led nai l  upon Better Lawn Care Co.,  Inc. the petLt loner {n

the lti proceedlng'  by enclostng a true copy thereof in a securely sealed
postpald wrapper addressed as fo l lows:

Sta te  o f

County o

Dor

Bet
c lo
400
Bab

C a r e  C o . ,  I n c .
Ber tag l la ,  J r .
sr.

IL702

same enclosed
the exclusLve

State of New

New York :
ss .  :

Albany 3

Lawn
Robert
l{. l"laln
Ion, NY

and by d
post off
Servlce

sl t lng
ce under
lthin the

tn a postpatd properly addressed wrapper ln a
care and custody of the United States Poetal
York.

Tha
herein
of the

Sworn to
18th day

deponent
that the

t l t loner .

further says that the sald addressee ls the petl"tloner
address set forth on sald wrapper l"s the last knowa addrese
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
o f

Bet te r  Lanm Care  Co. ,  Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficlency or Revlsion
of a Deterntnation or Refund of Sales & Use Tax
under Art lc le(e) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  L 2 l I l 7 8  -  8 l 3 L l 8 L .

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt, being duly sworn, deposes and says that he/she ls an
employee of the State Tax Cornmisglon, that he/ehe l"s over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthin not ice of DecLelon
by certifled nal1 upon Danlel Turchln, the representatlve of the petitl.oner ln
the r{lthln proceedlng, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Danlel Turchln
170 Broadway
New York, NY 10038

and by deposlting same enclosed Ln a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addreasee ls the repreaentative
of the petitl"oner hereln and that the address set forth on sald wrapper ls the
last, known address of the representative of the petltl-oner.

Sworn to before me this
18th day of Februaryr 1986.

st,er oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  1986

Bett ,er Lawn Care Co. ,  Inc.
clo Robert  Bertaglta,  Jr.
400 ! i l .  Maln St.
Babylon, NY LL702

Gentlemen:

PLease take notlce of the Decision of the Stat,e Tax Commlssion enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve leveL.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse declslon by the State Tax Commlssl-on may be Lnstltuted only under
Article 78 of the Civll Practice Law and RuLes, and nust be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date  o f  th is  no t ice .

Inqulries concernlng the computatlon of tax due or refund allowed in accordance
wlth this declsion nay be addressed to:

NYS Dept. Taxation and Fl"nance
Law Bureau - Litlgation Unlt
Bulldlng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat, lve

Peti t ioner I  s Representat lve :
Danl"el Turchln
170 Broadway
New York, NY 10038



STATE

STATE

OF

TAX

NEW YORK

COMMISSION

In  the Mat ter  of  the Pet t t lon

o f

BETTER LA!ilN CARE CO., INC.

for Revision of a Determlnatlon or for
of SaLes and Use Taxes under Artlcl-es
of the Tax Law for the Perlod December
through August 31, f981.

DECISION

Refund
28 and, 29

1 ,  L978

Divl"sLon properly increased pet i t ionerrs sales

allowlng credit for any exempt sales.

FINDINGS OF FACT

.  Pet l t ioner ,  Bet te r  Lawn Care  Co. ,  Inc . ,  c /o  Rober t  Ber tuB l la ,  J r . ,400

West Maln Street,  Babylon, New York 1L702, f l l -ed a pet l- t lon for revislon of a

determination or for refund of sales and use taxes under ArtLcLes 28 and 29 of

the Tax Law for the perlod Decenber 1, 1978 through August 31, 1981 (Fl le No.

42029) .

A hearing was heLd before Arthur Johnson, Hearing Offlcer, at the offlces

of the State Tax Comisslon, Two World Trade Center, New York, New York, on

June 4, 1985 at 1:15 P.M., with addit ional l -nformation to be subml-t ted by

September 1, 1985. Pet l t loner appeared by Danlel  Turchln, Esq. The Audtt

Dlvls ion appeared by John P. Dugan, Esq. ( I ' f t l l lan Fox, Esq.,  of  counsel) .

ISSUES

Whether the Audit

subJect to tax wlthout

1. On March I, L982, the Audit Divtslon lssued a Notl-ce of Determlnation

and Demand for Payment of Sales and Use Taxes Due agalnst petltioner, Better

Lawn Care  Co. ,  Inc . ,  in  the  amount  o f  $4 ,866.91 ,  pLus  penaLty  o f  $923.34  and
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in te res t  o f  $901.53 ,  fo r  a  to taL  due o f  $6 ,691.78  fo r  the  per iod  December  1 '

1978 th rough August  31 ,  1981.

2. On or about November 25, 1981, pet i t loner not l f led the Audlt  Divl-s l"on

of a bulk sale of l ts assets to take place on December 7, 1981. The buslnees

involved landscaping and laHm care and the se11-lng prlce was reported to be

$23,000.00, incl-udlng $10,230.00 tn furnl ture, f ixtures, equipment and suppl l"es.

3. On or about January 18, 1982, petitioner completed and flLed a BuLk

Sale Questionnalre lndicatl"ng that $741.68 tn sales tax lraa to be coLl-ected

from the purchaser on the sale of the furnlture and equl-pnent. The queetionnaire

also reported that pet l t ionerts gross sales for the f iscal  year ended November 30,

1979 were $80,903.00 and for the f iscal  year ended November 30, 1980 gross

sales were $85r398.00. An auditor reviewed pet l t lonerts sales tax returns for

the aforesal"d flscal years and found that petl"t,ioner reported gross sales of

$62r015.00 and $541263.00, respect lvely,  for those tno years. Thls represented

unreported gross sales of $18,888.00 for the year ended November 30, 1979 and

$31,135.00 for the year ended November 30, 1980. The dl f ference between the

comblned totals for both years reflected a percentage increase over rePorted

gross sales of 43 percent.  The auditor lncreased reported gross sales by 43

percent to arrive at audited taxable sales. This amount was reduced by taxable

sales reported to arrlve at additional taxable sales. Three of the quartera

were estimated because no returns ldere ftled.

4. Petitl"oner malntained that, lt was not. ln buslness after November' 1980

and that it r." not Liable for tax for any perlods thereafter. However, the

bulk sal-e dld not occur unt l l  December 7, 1981 and pet i t ioner f l led let ters

purportlng to be sales tax returns lndlcating that sales took place at least



unt l l  August  31 ,  1981.

after November, 1980.

-3-

Petltioner offered no proof that lt was not ln buelness

5. Pet l- t ioner also argues that i t  had $55,390.00 ln exempt salee durlng

the audlt period. In support of this allegatlon, petltloner submLtted four

exempt organizatl.on certlficates from customers with whlch it dld busLnesg.

Petltioner subml"tted ledger statements for two of the customers; however,

neither statement lndlcated the year in whlch the transactions took place'

naking it inposslble to determlne whether the sales took pLace ltithl"n the

audit period. For a thlrd customer, petl"tl,oner submLtted evidence of saLea,

all of whl,ch occurred prlor t,o the audlt perlod and which would have no bearing

on its llabtllty for the perlod in lssue. For the fourth customer, petitloaer

submltted no evidence of sales, only the exemptLon certiflcate. Petltloner

aseerted that i t  had $18,000.00 ln sales to a f i f th exernpt organlzat lon; however

no documentat,lon Ln any form was offered wlth respect to sales to that

organlzat ion.

CONCLUSIONS OF LAW

A. That,  sect lon 1132(c) of the Tax Law provides ln part ,  that sales wi lL

be deened taxabl-e at retall unless the vendor takes from the purchaser a Proper

exemptl.on certlflcate. Although this presumption nay be overcome by sufflclent

evldence (see Matter of Rueml"l Contract Interl"ors, Inc. ' State Tax Connlesion,

September 9, 1983), merely stating that tax exempt sales occurred and that a

certaln amount of sales should be alLocated as exempt is not sufficient evldence

to overcome the presuroption of taxabillty. In the absence of any evidence to

the contrary, al l  sales must be deemed to be subJect to tax.

B. That a " . . .vendor ls obl lgated to matntaln records of his sales for

audl. t  purposes (Tax Law, 51135),  and the State, when conduct lng an audit '  must
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determlne the amount of tax due rfrom such informatlon as nay be avallablert

but tif necess€lrlr the tax may be estimated on the basls of external- lndlcest

(Tax  Law,  $1138,  subd.  [a ] ) . "  Korba v .  New York  S ta te  Tax  Coumlss l .on '  84  A.D.2d

655. Exactness in deternlning the amount of sales tax liabtllty is not requl-red

where lt is the petitlonerts own fall-ure to maintain proper records whlch

necessitates the use of external lndlces. Markowltz v.  State Tax Comlsslon'

5 4  A . D . 2 d  1 0 2 3 ,  a f f  r d  4 4  N . Y . 2 d  6 8 4 .

C. That petltl"oner has f al.l-ed to overcome its burden of provlng that

elther it was out of buslness during 1981 or that it had exenpt sales amount,lng

to $SSr000.00. As discussed in Flndings of Fact "4" and "5",  pet i t loner

offered very little proof to support either allegatlon and lt was lmposelble to

determine lf the evidence tt dld submlt was appLl-cabl-e to the perlod ln lssue.

D. That the pet i t ion of Better Lawn Care Co.,  Inc. ls denLed and the

Notice of DetermLnatlon and Demand for Payment of Sales and Use Taxes Due

lssued March l ,  1982 ls sustained.

DATED: Albany, New York STATE TN( COMMISSION

f,EB 181ss0
PRESIDENT
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rA-36 ( 's176) St,ate of New York - Department of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS5.T\

Requesql h{ppoals Bureau
lloon rc7 - Blc,lg. #9
$tato Campus
AlLany, tdcw York 122?,7

HliF,ppouls Buroau
Date of Request

rc7 - Aldg. #9
?ate CamPus

3 ?l.lc'ra York 12227

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

SociaL Securi ty Number Date  o f  Pet i t ion

ress

/"a

fh.-- %".Lr'%.'ft7ooyr

Resul ts  of  search by Fi les

zzt h.J f /- l -5-)^L / a,/t,/t p

f, DtzttL"-
Ary

address

[--l s"r" as above, no better address

arched by Sect lon Date of Search

PERI,TANENT RECORD

FOR INSERTION IN TMPAYERI S FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  7 2 2 2 7

F e b r u a r y  1 8 , 1 9 8 6

Bett ,er Lawn Care Co. ,  Inc.
c/o Robert  Bertagl la,  Jr.
400 W.  Main  St .
Babylon, NY LI7O2

Gentlemen:

Please take notice of the Dectsion of the State Tax ConmLssion enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratl.ve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ln court to revlelt an
adverse declsion by the State Tax Commission may be instltuted only under
Article 78 of the Civll Practi-ce Law and Rules, and must be conmenced ln the
Supreme Court of the State of New Yorkr Albany Countyr lrlthin 4 months from the
date of thls not ice.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lttigation Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner '  s Representat lve :
Daniel Turchin
170 Broadway
New York, NY 10038
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STATE OF NE$I YORK

STATE TN( COMMISSION

In the Matter of the Petitl"on

of
:

BETTER LAI|N CARE CO., rNC. DECTSToN
:

for RevlsLon of a Determlnatlon or for Refund
of Sales and Use Texes under ArtLcles 28 and 29 ?
of the Tax Law for the Perlod Deceuber 1, 1978
through Auguet 31, 198f.  3

Pet l" t loner,  Better Lawn Care Co.,  Inc.,  elo Robert  BertugLla, Jr. ,  400

West Maln Street,  Babylon, New York 1L702, f l led a pet l t lon for revlslon of a

deternlnatlon or for refund of sales and use taxes under Articles 28 and 29 of '

the Tax Law for the perLod December 1, 1978 through August 31, 1981 (Ftle No.

42029).

A hearlng was held before Arthur Johnson, Ilearing Offlcerr at the offlces

of the State Tax Comlsslon, Two I'Iorld Trade Center, New York, New York, on

June 4, 1985 at 1:15 P.M., with add{t lonaL infornat ion to be submitted by

September 1, 1985. Petitioner appeared by Dantel Turctrin, Esg. The Audlt

Divis lon appeared by John P. Dugan, Esq. (WllLtan Fox, Esq.,  of  couusel) .

ISSUES

Whether the Audlt Dl"vlslon properly increased petitionerts sales

subject to tax without allowing credit for any exeupt sales.

FINDINGS OF FACT

1. On March 1, 1982, the Audlt  Dlvls lon issued a Not ice of Deterninat lon

and Denand for Payment of Sales and Use Taxes Due against petitloner, Better

Lawn Care  Co. ,  Inc . ,  in  the  anount  o f  $4 ,866.91 ,  p lus  pena l - ty  o f  $923.34  and
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l n te res t  o f  $901.53 ,  fo r  a  to ta l  due o f  $6 ,691.78  fo r  the  per lod  December  I ,

1978 through August 31, 1981.

2. On or about November 25, 1981, petl.tLoner notlfied the Audlt Dl.vlslon

of a bulk sale of lts aseets to take place on Decenbet 7, 1981. The buslnese

lnvolved landscaplng and lawn care and the selllng price was reported to be

$23,000.00, lncludlng $10,230.00 ln furnl ture, f lxtures, equlpment aad suppl lee.

3. On or about January 18, 1982, petltioner completed and flled a Bulk

Sale Questlonnalre lndlcatlng that $74f.68 ln sales tax was to be collected

from the purchaser on the sale of the furnlture and equtpment. The queetlonnalre

also reported that petl-tl"onerrs gross saLes for the fl-scal year ended Novenber 30'

1979 were $801903.00 and for the f lscal  year ended November 30'  1980 gross

sales were $851398.00. An auditor revlewed pet l t ionerfs sales tax returns for

the aforesald flscal years and found that petLtloner reported gros6 salee of

$621015.00 and $54,263.00, respect ively,  for those t l ro yeara. Thte repreeented

unreported gross sales of $18,888.00 for the year ended November 30, 1979 and

$31'135.00 for the year ended November 30, 1980. The dl f ference between the

conblned totals for both years reflected a percentage lncrease over reported

gross sales of 43 percent. The auditor increased reported gross saLes by 43

percent to arrlve at audited taxable sales. Thls amount wag reduced by taxable

sales reported to arrive at addltional taxabLe sales. Three of the quarters

were estl.nated because lto returns were fiLed.

4. Pett t loner maintained that i t  was not in business after November, 1980

and that it, was not liable for tax for any perlods thereafter. Ilowever' the

bulk sale dld not occur unt l l  December 7, 1981 and pet i t ioner f i led let ters

purportlng to be sales tax returns lndlcating that sales took place at least
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unttl August 31, 1981. PetttLoner offered no proof that lt ltas not in buelness

after Noveuber,  1980.

5. Petltloner also argues that lt had $551390.00 in exempt sales durLng

the audlt perlod. In support of thls a!.legatlon, petltloner submitted four

exempE organLzatlon certlflcates from customers nlth lthich lt dld busl.nese.

Petltl.oner submitted ledger statements for two of the customers; however,

netther stateoent Lndlcated the year ln whlch the transactlone took p1ace,

rnaklng lt J"mpoeslble to determlne whether the sales took place wlthin the

audit perlod. For a thlrd cuatomer, petitioner submltted evldence of eaLes,

all of whl-ch occurred prior to the audlt perlod and whlch would have no bearing

on its ltablltty for ghe perlod ln leaue. For the fourth customer' petttloner

submLtted no evtdence of saLes, only the exemption certifLcate. Petl-tloner

aeserted that tt had $181000.00 in sales to a ftfth exenpt organlzatlon; however

no docurnentation l-n any form was offered wlth reepect to sales to that

otganlzatlon.

CONCLUSIONS OF LAW

A. That section 1132(c) of the Tax Law provides ln part, that sales wllL

be deemed taxable at, retaj"l unless the vendor takes from the purchaser a ProPer

exemptlon certlflcate. Although thts presumptlon nay be overcome by aufflclent

evldence (see l,tatter of RuemtL Contract Interiors, Inc., State Tax Comisslon,

Sept,ember 9, f983), merely statlng that tax exempt sales occurted and that a

eertaln amount of sales should be allocated as exempt is not sufflctent evldence

to overeome the presumptlon of taxabllity. Ia the absence of any evtdence to

the contrary, all sales must be deemed to be subject to tax.

B .  That  a ' t . . . vendor  ts  ob l iga ted  to  rna ln ta in  records  o f  h ls  sa les  fo r

audit purposes (Tax Law, $1135), and the State, when conductl"ng an audl-t, muat
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deterolne the amount of Lax due rfrom such lnforrnatlon aa nay be avallablerf

but tlf neceseary, the ta:( nay be estlmated on the baele of external lndlcesl

(Tax Law, $1138, subd. [a])." Korba v. New York State Tax Coqjtrglon, 84 A.D.zd

655. Exactness ln deterntnlng the amount of gaLes tax llablllty ls not requlred

where lt ls the petltlonerfs orm fallure t,o ualntaln proper records whlch

neceesltates the use of external lndlces.

54  A.D.2d,  LO23,  a f f td  44  N.Y.2d  684.

Markowltz v. State Tax Comlssiou,

C. That petltioner has fal"led to overcome lts burden of provlug that

elther it was out of buslness durLng 1981 or that lt had exempt sales anouatlng

to $551000.00. As discussed ln Flndlngs of Fact "4" and "5",  Pet l t loner

offered very little proof to support elther allegatlon and lt was lnpoeslble to

determlne tf the evidence lt did subnlt was appltcable to the perlod ln lgsue.

D. That the pet l t ion of Better Lawn Care Co.,  Inc. ls denled and the

Notlce of Determtnatlon and Demand for Payment of Salee and Uee Taxes Due

lssued March 1, 1982 ls sustained.

DATED: Albany, New York STATE TA"\ COMMISSION

PRESIDENT


