
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlt lon :
o f

Best Bus Conpaoy
& Bestway, Inc.

for Redeternlnatlon of a DefLciency or RevlsLon
of a Deternlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of rhe Tax Law
for  the  Per iod  611166 -  8 /31183.

and by deposltlng Bame enclosed
post offlce under the excLusive
Servlce wlthln the State of New

That deponent further says
herein and that the address aet
of the pet i t ioner.

State of New York :
8 4 .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she ls an enployee of the State Tax Conmlsslon, that he/ehe ls over 18 yeare
of ager €Ind that on the 21st day of ApriL, 1986, he/she served the wlthln ootlce
of declsion by certlfled nal"l upon Best Bue Coupany, & Bestway, Inc. the petltloner
ln the wlthln proceedlnB, bI encloslng a true copy thereof ln a securely sealed
postpaLd lrrapper addressed as follows:

Best Bus Conpany
& Bestway, Inc.
P . 0 .  B o x  5 1 4
Whearley Heights, NY IL798

AFFIDAVIT OF MAILING

ln a postpaid properly addressed nrapper ln a
care and custody of the Unlted Scates Poetal
York.

that the sald addressee ls the petlEl.oner
forth on sald wrapper ls the lagt knowD addteee

Sworn to before ne this
21s t  day  o f  Apr i l ,  1986.

zed to ist oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
o f

Best Bus Company
& Bestway, Inc.

for RedetermLnatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /1166 -  813L183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duLy sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Comlssion, that he/ehe ls over 1.8 yearg
of age, and that on the 2lst day of AprLl, 1986, he served the wlthin notice of
declsion by certlfled nall upon Arthur Rlber, the represeotatlve of the petitloner
ln the wLthln proceeding, by eneLoslng a true copy thereof ln a securely eealed
postpaLd rtrrapper addressed as follows:

Arthur Rtber
Robblns, Greene, llorowl"tz & Co.
131 Jerlcho Tpke.
Jerlcho, NY 11753

and by depositing s:rme enclosed ln a postpald properly addressed wrapper Ln a
post office under the excluslve care and custody of the Unlted Scates Postal
Servlce wlthin the State of New York.

That deponent further eays that the saLd addressee ls the representatlve
of the petltLoner hereln and that the address set forth on saLd lrrapper le the
last known address of the representatlve of the petitloner.

Sworn to before me thls
21s t  day  o f  Apr l l ,  1986.

zed to adminl"s
t to Tax Law



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE l r  YORK L2227

Apr l1  21 ,  1986

Best Bus Coupany
& Bestway, Inc.
P . 0 .  B o x  5 1 4
Wheatley Helghts, NY LL798

Gentlemen:

Please take notlce of the decielon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninistratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court  to revlew an
adverse declslon by the State Tax ConnLssl"on nay be l.nstltuted only under
Artlcle 78 of the Clv1l Practice Law and Rules, and rnuet be comenced ln the
Supreme Court of the State of New York, Albany Countir wLthln 4 months from the
date of thls not lce.

InquLrles concerning the computatlon of tax due or refund aLlowed ln accordance
with thls declsLon may be addressed to:-

NYS Dept. Taxatlon and FLnaace
Audlt Evaluation Bureau
Assesgment Revlew Unlt
Bulldlng if9, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yourst

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner I  s Representat lve:
Arthur Riber
Robblns, Greene, Horowitz & Co.
131 Jericho Tpke.
Jer icho '  NY 11753



STATE OF NE},I YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f
:

BEST BUS CoMPAI{Y, rNC. DECISION
and BESTWAY, INC. :

for Revlslon of a Determlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, L966 :
through August 31, 1983.

:

Pet i t loners, Best Bus Company, Inc. and Bestwayr Inc.,  P.0. Box 514r

lJheatley lleights, New York 11798, fl1ed a petitlon for revlslon of a determlna-

tion or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perl .od June 1, 1966 through August 31, 1983 (Ff le No. 4777I).

A hearlng was hel-d before Frank A. Landers, Ilearlng Offl-cer, at the

offices of the State Tax Comissl.onr Two l{orld Trade Center, New York' New

York, on January 14,1986 at 1:15 P.M. Pet l t loners appeared by Arthur Rlber '

Esq. the Audlt Divlslon appeared by John P. Dugan, Esq. (t'tart F. Volk, Esg.,

o f  counse l ) .

ISSUES

I. Whether petltloners are liable for use tax on purchases of gaeoll.ne

and other expenses used Ln the operatlon of school buses.

II. If so, whether penalty and lnterest ln excess of the statutory ml.nlnum

shouLd be waived.

FINDINGS OF FACT

1. 0n 0ctober L7r 1983, the Audlt  Dl-vls lon, as the result  of  an audlt ,

lssued to petitJ.oner Best Bue Company, Inc. (rrBest Bustt) three notices of

determlnatlon and demand for paynent of sal-es and use taxeo due as follows:



-2-

not ice number s831017000F asserted a tax due of $3r1232.36r plus penalty and

lnterest, for the per!.od June 1, 1966 through February 28, 1978; nottce number

5831017001F asser ted  a  tax  due o f  $41,834.24 ,  p l :ue  pena l ty  and ln te reg t '  fo r

the perlod March 1, 1978 through August 31, 1981; not lce number S831017002F

asserted a tax due of $24,759.04, plus penalty and lnterestr  for the perlod

September 1, 1981 through August 31, 1983. The total  tax determlned to be due

from Best Bus ls $971825,64 for the perLod June 1.,  1966 through August 31,

1 9 8 3 .

2. In or about July, 1982, an examiner for the Audtt DlvlsLon lnltlated

an audit of the books and records of Best Bus. After repeated attempts to

conduct the audlt had falled, the examLner, based on the Audit Dlvisionts

experlence in audltlng bus companies, lssued the aforementloned asaeaaments.

Best Bus waa not registered for sales tax purposes wl.th the Audit Divislon;

thus, the audlt period naa extended to June 1, 1966. In or about Decemberr

1983, subsequent to the issuance of the notlces, the case was asslgned to Davld

Fitzgerald for further audlt. Mr. Fltzgerald reviewed the llnited recordg

which were made avail-abl-e and, as a result thereof, reduced the tax llablllty

of Best Bus to $561133.43 and the audlt  per lod was revlsed to Lnclude June 1,

1966 through June 30, 1982. The amount at issue represents use tax due on

purchases of gasollne and other expenses.

3. On 0ctober 24, 1983, Best Bus t inely f l1ed an applLcat lon for a

hearing to revlew the notices. The petltLoners do not protest the audlt

methodology or the amount of taxes deternLned to be due, lnstead they nalntaln

they are not Liabl-e for the tax.

4. Best Bus operated school buses untll June, 1980 when lt was dissolved

and succeeded by Bestway, Inc. ("Bestway"). Thomas Fogarty ltas the prl.ncipal
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of both Best Bus and Bestway. At the hearlng held hereln, petLtlonerst repreBen*

tative described the current buslness of Bestway. Bestway oPerates echool-

buses, primaril-y the ninLbus type of school bus, and speciaLlzes Ln transportlng

handicapped chlldren. Al-most all of Lts buelness ls awarded annually by

varlous school dlstricts based on normal bldding procedures. Bestway servlceg

about twenty-five dlfferent school dLstricts and transports about four hundred

chlldren per day whlle operatl.ng about thirty buses. Petitioners have been in

business for over twenty-five years and enploy forty to forty-five part-tlme

employees. The school dlstrlcts wlth lrhlch they have been dolng buslness are

all l-ocated on Long Island, New York and petltloners have been dolng buelnees

with these dLstr lcts on a recurr lng basis.  Presumably, pet l tLoneref act lv l t l .eg

were simllar durlng the audlt perlod.

. 5. Mr. Fogarty believed that sl-nce school dletricts were exempt from tax

under sectlon 1116(a) of the Tax Law, that sal-es tax shoul-d not be lncluded ln

the corporat ionst blds. Because of this,  pet l t loners dld not pay eales or use

taxes on gasollne and expense purchases and passed these savlngs on to the

school dlstrLcts. Durlng the l-ast three years, approximately, Bestltay has pald

all sales taxes on these purchases based on lnformatlon supplled to l1r. Fogarty

by Mr. Fi tzgeral-d during the audlt .

6. Petl.tioners malntain that the school dLstrlctgr 8e exempt organlzatlons'

are exempt from payment of sales tax on thelr purchases. Accordlngly, Petltlonerg

concludee they should not pay sales tax on purchases made to fulfll l a contract

wlth a school dLstrlct. Petitloners further contend that slnce they were doLng

contract work for the school distrlets, they could be deemed for theae PurPosea

to be an agent of the school district. Petltloner drew an analogy between the

tax beneflt on purchases nade dlrectly by school dlstricts and that on purchaeee



any

and

made by an indlvldual as agent of a schooL district and passed on to the school

d is t r i c t

7. At al-l times the petltioners acted Ln good falth and did not lntentlonally

avold paying the tax.

CONCLUSIONS OF LAII

A .  That  sec t ion  1101(b) (4 ) (1 )  o f  the  Tax  Law,  in  per t lnent  par t ,  de f lnes

ttretal.l salert as a sale of tangible personal property to any person for any

purpose, other than for resale as such or as a physical couponent part of

tanglble personaL property.

B. That sect lon 1f16(a) of the Tax Law provldes, Ln pert lnent part '  that

sale by or to certain enumerated entitles sha1l not be subJect to the salee

compensatlng use tax.

C. That the petltl.oners faLled to suetaln the burden of proof required to

show that an agency relatlonshlp existed between them and the school dlstrlcte,

whlch are exempt from tax pursuant to sectlon 1116(a) of the Tax Law.

D. That there ls no provlsion ln the Tax Law exemptlng petitlonersl

purchases of gasollne and expenses because they were used to fulfll l a contract

wlth an exempt organlzation. Purchases of these ltens were retaLl- salee to

pet l tLoners pursuant to sect lon 1101(b)(4)(f)  of  the Tax Law and, therefore'

subJect to tax.

E. That in accordance wlth Flnding of Fact t'7", the penalty ls cancelled

and intereet is reduced to the mlnlmum statutory rate. Tax Law $1145(a)(1)(11f).

F. That the petition of Best Bus Corrpanyr Inc. and Bestwayr Inc. ls

granted to the extent lndicated in Concl-usion of Lars "E". The Audtt DivLslon

ls hereby dLrected to rnodLfy the notices of determlnatlon and demand for



payment

granted,

DATED:

of sales and use tax due

the pet i t ion ls denied.

Albany, New York

-5-

lssued October 17, 1983; and that except as so

STATE TAX COMMISSION

---Kadzt'uA^al &U^t-APR 2 1't980
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