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STATE OF' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltton
of

Adolphus Begina
Offlcer of Instltutl"onal Tradlng Corporatlon

for Redeterminatloo of a DeflcLency or RevLslon
of a Deterninatlon or Refund of Sales & Use Tax
under ArtLcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L179 -  813L182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Jaoet M. Snayr belng duly sworn, deposes and says that
he/she l.s an enployee of the State Tax Comn{ssl,on, that he/ghe ls over l8 yeers
of age, and that on the 26th day of September, 1986, he/she served the wlthin
notlce of DeclsLon by certlfled nall upon Adolphus Begtna, 0fftcer of
Institutloaal Tradlng Corporatlon the petltloner ln the wlthln proceedl.ngt by
encloslng a t,rue copy thereof ln a securely sealed poetpald ltrapper addressed
as fol lows:

Adolphus Beglna
OffLcer of Iostitutlonal Tradlng Corporatlon
I 6th Ave.
South Farnlngdale, NY f1735

and by deposLting same encl-osed ia a postpal"d properJ-y addressed wrapper ia a
post offLce under the exclusive care and custody of the Unlted States Pogtal
Servl"ce wlthtn the State of New York.

That deponent further says that the satd addressee l.s the petlttoner
hereln and that the address aet forth on saLd wrapper ls the lasc knoetn addrese
of the petLt ioner.

Sworn to before me thLs
26ch day of September, 1986.

to admlnlster oaths
pursuant to Tax Law sectton 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetttLon
of

Adolphus Beglna
Offlcer of Ingtltutlonal Tradlng Corporatlon

for Redeternlnatlon of a Deflclency or Revl.slon
of a Determl"natioa or Refuod of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L /79  -  8 /31 /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snayr betog duly sworn, depoees and saye that
he/she is an enployee of the state Tax Conntgslon, that he/she ls over 18 years
of age, and that on the 26th day of Septenber, 1986, he served the wlthln
notlce of Declslon by certtfled nal"1 upon Albert Podrtdr the repreaentatlve of
the petltloner tn the withl.n proceedlng, by encloslng a true copy thereof l.n a
securely sealed postpa{d wrapper addressed as follows:

Albert Podrld
1 9  W .  4 4 r h  S r .
New York, NY 10036

and by deposLtlng same encl-osed ln a poscpaid properLy addressed wrapper in a
post offlce under the excLusLve care and custody of, the Unlted States Postal
Servtce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatl.ve
of the petitioner herein and thau the address set forth on sald ltrapper Ls the
last known address of the representative of the petl"tioner.

sworn to before me thLs
26th day of September, 1985.

Pursuant, to Tax Law sectlon 174
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Septenber 26, L986

Adolphus Begina
Officer of Instltutional Trading Corporatlon
1 6th Ave.
South Farnlngdale, NY LL735

Dear Mr. Begina:

Please take notLce of the Declslon of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnletratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng Ln court to revLelt an
adverse declslon by the State Tax ConrmLssl"on may be lnstltuted only under
Article 78 of the Clvll PractLce Law and Rulesr and uust be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this notl"ce.

Inqulries concerniog the conputatton of tax due or refund allowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Aesessment Revien Unlt
Bulldlng {19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yourt '

STATE TAX COMMISSION

cc: Taxlng Bureau's Representatlve

Petl t ioner I  s Representat lve :
Albert Podrtd
1 9  W .  4 4 r h  S r .
New York, NY 10036



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl"on
:

o f
:

ADOLPHUS BEGINA, DECISION
OFFICER OF INSTITUTIONAL TRADING CORPOMTION :

for Revl"slon of a Determl"natton or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod March 1, 1979 :
through August 31, L982.

:

PetLtioner, Adolphus Beglna, offlcer of Instltutional Trading Corporatiool

I 6th Avenue, South Farningdale, New York 11735, flled a petltlon for revisl"on

of a determinatLon or for refund of sales and uge taxes under Artlcles 28 and

29 of. the Tax Law for the perl"od March 1, 1979 through August 31, 1982 (FlLe

N o .  5 1 9 8 8 ) .

A hearlng was held before Sandra F, Heck, Hearlng Offlcer' at the offlcee

of the State Tax Cooml"gsion, Two I'lorld Trade Center, New York, New York, on

March 19, 1985 at 1:30 P.M. Pet l . tLoner appeared by Albert  Podrid,  Esq. The

Audlt  Dlvis lon appeared by John P. Dugan, Esq. (Mlchael B. Infant l"no'  Eeg.,  of

counse l ) .

rssuEs

I. Whether a petLtion was tLnely flled to protest the second of two

asgessments at Lssue herel"n.

II. I,lhether petltLoner lras a person regulred to col-l-ect sales tax wlthln

the meanlng and lntent of  sect lons 1131(1) and 1f33(a) of the Tax Law.

III. Whether the audlt methodology enpLoyed by the Audlt Dlvislon to

estinate Instltutlonal Tradlng Corporatlonts eales tax llablltty was proper.
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IV. Whether the reorganlzation of Institutl"onal Tradlng Corporatlon

relleved petitioner of hls obllgatlon to collect sales tax as an offlcer of

such corporatLon.

FINDINGS OF FACT

l.  On January 27,1984, the Audlt  DivLsl-on l .seued to pet l t loner,  Adolphus

Begina, presLdent of InstltutLonal Tradlng Corporatlon, two notices of deternl-

natl.on and demands for paynent of sales and use taxes due. The flrgt notlce'

Notlce Number S840L27LL8C, wae for the perlod March 1, 1979 through August 31,

1982 and asserted a base tax due of $49,866.11, together wlth a penalty of

$121069.25  and in te res t  o f  $16,262.36 ,  fo r  a  to ta l -  amount  due o f  $78,L97.72 .

The second not lce, Not l .ce Number S840t27ff9C, was for the perlod Septenber 1,

1982 th rough Februaty  28 ,1983 and asser ted  a  base tax  due o f  $3 ,318.17 '

together with a penalty of $579.47 and interesE of. $447.34' fot a total anount

due o f  $4 '344.98 .

2. Institutlonal Tradlng Corporatlon (herelnafter "ITC") le a broker of

lnst l" tut !"ooa1 text l les (e.g.r  sheets, pLl lol tcasesr towels, bedsPreadg) whlch

sel le to a var lety of l "nst l tut lone, such aa restaurantsr hotels '  motels,

nursing homes and hospLtale. ITC purchases the lnetltutional textilee fron

nllls located in the southern UnLted States and the nllls dell"ver the goode

dlrect ly to ITCrg vendees.

3. Petltloner rras the presl.dent of ITC and owned one-thlrd of the lsaued

and outstandlng stock from the comrnencement of ITCfs business tn 1979 untLl

October 1981. There lrere two other shareholders of ITC, Jerry Rosen and

Howard Saltzman, each of whom owned one-thlrd of the shares.

4. Petitloner recelved 100 percent of his wages fron ITC durlng the audit

perl.od and was prlnarlly responslble for the day-to-day runnlng of ITC.
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Petitloner slgned ITCrs New York Stat,e corporatlon franchise tax returns aa

presldent for the years 1979,1980 and 1981. The 1981 return was sLgned by

petltloner oo Novenber 11, L982. On August 10, L984, petltlooer slgned a polter

of attorney as presLdent of ITC, which poner of attorney authorl.zed Leonard

Zlnmerman, C.P.A. to represent ITC before the Department of Taxatl"on and

FLnance. In a let ter sent by pet i t loner to ITCrs trugtee in bankruptcy'

petltloner stated that he was the preeldent of ITC from lts lnceptlon uotl.l

"sometlme after it went lnto Chapter XIrr (Decenber 1982).

5. The notlces of determlnatlon and demands for paynent of salee and use

taxes due described ln Flndtng of Fact I'1" hereof were nalled to petLtloner at

1 6th Avenue, Farningdale, New York 11738, by certlfled nall on January 27 '

1984. The notlces nere not returned by the Post Office. Petltloaer clalme

that he never received the second notice covering the perlod Septenber 1, L982

to February 28, 1983.

6. Pet l t loner nal led a let ter on Aprl1 25, 1984 protest lng the f l rst  of

the two assessments, Not lce Number 5840127118C. A perfected pet i t lon dated

September 23, 1985, protestLng only the first assessment' was recelved by the

Tax Appeals Bureau on Septembet 27, 1985.

7. Durlng the audlt  per lod, March 1, 1979 through Februaty 28'  1983, ITC

was not registered wlth the Tax Comlesloo as a vendor, nor dl"d lt fl le saleg

tax returns. Petltloner explal"ned that hls talenta were prinarlly in the area

of sales and he was lnexperienced ln the floanclal aspects of runnlng a business.

As a result, petltloner reLled on the advice of hls accountant, who advl.sed

petitloner that ITC need not register as a sales tax vendor because moet of its

salee were t,o exempt organLzatlons and out-of-state vendees (e.9., hoepltal-s,

Antrak).
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8. At the commencement of the audit ln June 1983, the audlEor sent an

appointment letter to ITC at 1955 Merrlck Road, Merrlck, New York LL566. The

l-etter waa sen! certified mail, return receipt requested. The recelpt was

returned, dated June 16, 1983, bearlng the slgnature of AL Davie. A1 DavLs was

ldentlfled as the controller of Med-Apparel Corp. of Amerlca.l

9. Upon visitlng the premleee at 1955 Merrick Road, Merrlck, New York,

the audltor dlscovered that ITC was no longer ln bustness at that location.

The audltor lnquired at the Post Offlce aod was informed that ITCte new addrees

was 588 Broadway, New York, New York. The audltor then found a number for ITC

ln the telephone book and called the number. The audltor was lnforued that the

number was changed and was glven a nen numberr whlch he called. The audl.tor

spoke wlth a Mr. Rosen, who seemed fanlllar ntth ITC. It lraa revealed at the

hearlng that Mr. Rosen lras a one-thlrd shareholder of ITC and the presldent of

Med-Apparel Corp. of Anerica.

10. Mr. Rosen lnforned the auditor that ITC had flled for bankruptcy under

Chapter XI of the Unlted States Code. The bankruptcy petl"tlon was flled ln

Decenber L982, case numbet 82 Bkcy. 12381, and was slgned by petltioner as

preeident of ITC. The petitton stated that ITCrs address was 588 Broadway, New

Yorkr New York 10012.

11. Upon visltlng the premLses at 588 Broadwayr the audltor waa provlded

wlth the eales JournaL, cash recelpts Journal, sales l"nvolces and general

ledger. The records that were provLded were not couplete and dld not cover the

entLre audlt perlod. The only person avaLLable at 588 Broadway ltas the recep-

1 The relatlonshLp between ITC and Med Apparel Corp. of Anerl"ca ls more
fu1ly dlecussed ln Flndlngs of Fact "13" through "17".
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tloniet' nho provlded the records and lnformed the audl.tor that there ltere no

ocher records ava{lable for ITC. Based on a deternlnatlon that ITCts books and

records were lnadequate to conduct a conplete audlt, the audltor declded to

perforn a test perlod audlt covering January through Aprtl L982.

12. The audit methodology ls full-y detalled ag follolrs:

a) The sales lnvolcee for ITC for January through Aprll 1982 totaLled

$855,517.39. An examtnat lon of the Lnvolces l"ndicated $107r386.72 wete

taxable saLes, result lng ln a deternlnat ion that 12.13 percent of ITCrs

sales were taxable. The taxable sales invol"ces had eales tax charged on

them, but when they were posted ln the sales Journal, the anount of ealee

tax rraa not separately stated. The auditor accepted the remalnlng salee

($748,130.67) as nontaxable salee for resaLe aLthough resale cert t f tcatee

were not presented by petltloner.

b) The auditor determined audlced gross sales for the audlt pertod

from ITCrs federaL lncome tax returns for the year ended February 29, 1980

($522,647.00) and from the salee journal for November 1, 1981 through

November 30, L982 ($21631,925.09).  (A gales Journal for the ent ire audlt

perlod nas not nade avallable to the audLtor.) The total gales frou the

tncome tax returns and the saLes journal over a 25-month perlod ($3'154'572.09)

revealed average nonthly sales of $126,182.88. The average monthly ealee

figure was multlplted by 45.52 to generare $5r74L,32L.04 ln audlted gross

sa1ee.

The 45.5 flgure represented the
L982. There nas no expl-anaclon
(March 1, 1979 through February

months March 1, 1979 through Decenber 16,
at the hearlng why the enttre audit perlod
28, 1983) l ras not used.
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c )  The 12 .13  taxab le  sa les  percentage was app l led  to  the  $5 '741,32L.04

audlted gross saleg to resuLt Ln audited taxable sales of $696,422.24 fot

the audtt  per lod.

d) Based on an analysle of saLes invoices durLng the fouraonth test

periodr the audLtor determlned that the followlng percentages of ITCrg

sal-es were made l"n each of the following jurl"sdlctlons: New York Ctty -

642; Naesau County - L67"; Suffolk County - LI7"; Sullivaa County - 42; New

York State -  4I ;  and Salamanca - 12.

e) The maximum penal.ty and Lnterest lrere recomended because of ITCre

apparent wlllful- fallure to pay sales tax collected.

13. Pursuant to an "Agreenent and Plan of Reorganlzatlonrr dated August 13,

1981 between Med-Apparel Corp. of Anerlca (herelnafter "Med-Apparel") and Jerry

Rosenr Adolphus Beglna and Howard Saltznan, petltloner exchanged all of hle

shares ln ITC for eight shares of Med-Apparel (out of 50 lssued and outstandlng

shares). Prior to the reorganizatlon, Jerry Rosen rras the sole shareholder of

Med-Apparel. No certLflcate of dlssolution was fiLed by ITC.

14. Pet,itloner explaLned that the purpose of the rrAgreement and Plan of

Reorganizatlonrr deecribed ln Flndl"ng of Fact "13" was an attempt by ITC to

break lnto the New York narket wlthout warehouslng and further flnancLng.

15. Petitloner cl-aimed that lt was onty after the reorganlzat,lon that he

started to deal ni th non-exempt organlzat ions (e.g.,  restaurants'  motels,

hotels). Petttloner also clalned that lt lras agreed during the reorganization

tha,t he would be responsible for purchaslng and salesr and that Jerry Rosen

would be responslbLe for all flnanclal matters, l.ncludtng the paynenc of taxes.

The "Agreement and Plan of Reorgaolzatl-onrr dld not speclfy Jerry Rosenfs or

petltLonerrs obLl"gatlons after the reorgantzatlon. Petltloner assumed that
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Med-Apparel-fs accountant, was paylng taxes. Med-Apparelrs bookkeeper maintained

al l  the records.

L6. After the reorganizatlonp Med-Apparel and ITC worked from the same

premLses at 588 Broadway, New York, New York. After the reorganlzatton, ITC

and Med-Apparel used the same factor, I'larl"ne Mldland Bank, whlch l{ae responelbl-e

for colLect lng accounts recelvable. The proceeds, mlnus the bankrs fee, was

turned over to Med-Apparel- whlch in turn gave money to petltLoner to Pay bllls.

L7. In Aprll 1983, petltloner reslgned from Med-AppareL. He did not take

any books and records wlth hln. Petltloner had no notlce that sales taxes ltere

due untl.l he recelved the notlces described ln Flnding of Fact rr1" hereln.

Petltl.oner claimed that the books and records were l.n the possessloa and

control of the trustee ln bankruptcy and lrere unavailable to Petltlooer.

Petltioner failed to substantlate that the trustee was l"n possession of the

books and records and that sal"d trustee refused to make such books and records

avallable for audlt.

CONCIUSIONS 0F LAI^I

A. That sect lon 1138(a)(1) of the Tax Law provldes, ln pert inent part '

thar :

" I f  a return required by thls art ic le is not fLled'  or i f  a retura
when filed ls l.ncorrect or lnsufflcient, the amounc of tax due shall
be determlned by the tax coromissl-on from such lnformation as may be
avallable.... Notice of such determlnatl"on shall be given to the
person ll"able for the collectlon or paynent of the tax' Such deter-
nLnatlon shalL finally and lrrevocabLy flx the tax unless the Person
agal.nst whon 1t is assessed, withln nlnety days after giving of
notice of such deternl"natlon, shall apply to the tax comlsslon for a
hearlng, or unless the tax comtssl.on of l.ts own motion shall redeter-
nl"ne the same. "

B. That sect lon 1L47(a)(1) of the Tax Law speclf les the requlrements for

nalltng notlces of determination under Artlcle 28. Sectlon 1147 provldes that

where no return has been flled or no other appllcatlon made, a notlce shall be
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nalled by certlfied nall to such address as may be obtainable. The nalllng of

such notl.ce shall be presumptlve evldence of the recelpt of the ootlce by the

addressee. Petltloner has falled to overcome the presunptioo that he receLved

both of the assessmenta at lssue hereln. Therefore, there has been no petitlon

tl.nely flled to protest the second of the assessments lesued heretn, Notlce

Number S840t27119C, and the tax assessed therein ts ftnally and lrrevocably

f l xed .

C. That under sectlon 1133(a) of the Tax Law, every person requlred to

collect any tax lnposed by ArticLe 28 shall be personally llable for the tax

l"rnposed, col lected or required to be col lected. Under sect lon 113I(1) " [p]ersons

required to collect taxrr ls deflned to lnclude "any offlcer or enpl-oyee of a

corporatlon... who as such offlcer or empl-oyee ls uader a duty to act for such

corporatlon ln conplylng wlth any requlreuent of [Artlcle 28]." The questlon

of whether to lnpose personal llablllty on a corporate offlcer for eales and

use taxes is a factual question ln each case (Vogel v. New York Scate Department

of Taxat ion and Ftnance, 98 Mlsc.2d 222 [1979];  Chevl-owe v. Koerner,  95 Mtsc.2d

388 [1978]).  The courts,  ln revlewlng these cases, considered the extent of

the offlcerts lnvolvement Ln the flnanclal affaLrs and management of the

corporatLon. In the lnstant c8s€r petttl.oner was the presldent of ITC' he was

responsible for runnl.ng the corporation on a day-to-day basl"s, he pald bllls

and he slgned tax returns for the corporatlon. The fact that petltioaer rell.ed

on hls business assoctate to pay the sales taxes does not relleve petltioner of

his obllgattons under the Sales Tax Law. The responslblllty to collect and pay

sales tax is a non-delegable duty.

D. That sect lon 1132(c) of the Tax Law provl"dee, ln part ,  that the

recelpts fron all sales of tanglble pereonal property are presuned to be
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subject to sales tax unless the vendor has taken from the purchaser a properly

executed resal-e certlflcate. Ia the instant case, petltloner falled to presqnt

any resale certl.flcates or other documentary evldence to substantlate hls cleln

that.almost al- l  of  ITCrs sales pr lor to 1981, the date of reorganl.zat lonr wetre

exempt resale sales. It should be noted that che aasessments reflect the

determlnatlon by the Audit DivlsLon that 87.87 percent of ITC!e ealee durlng

the test perlod were aLlowed as sales for resal,e. The sales whlch were detetnlned

to be taxable actual.ly had sales tax collected on them, whlch tax \ras not

renitted to the state. The faLlure to remlt such taxes ls a vLolat,Lon of the

flduclary duty owed by petltloner as trustee of the statets money (see Tax Llw

$  1 1 3 2  [ a ]  )  .

E. That where petttioner's records are elther lnconpLete or uoavailablc

so as to make Lt lnposslble to conduct a complete audit to verlfy taxable ealee

receipts, the use of a test pertod is justifled (Surface Llne Operators Frattrnal

Organ lza t lon ,  fnc .  v .  Tu l l y ,  85  A.D.zd  858 [1981] ) .

F. That a petLtLoner challenglng the assessment of sales and use taxes

hae the burden of demonstratlng that the nethod of audlt or the amount of tax

assessed lra€t erroneous (Urban Ltquors, Inc. v.  State Tax Comrn.,  90 A.D.2d 576

119821).  Pet l t loner herein hae fal led to sustaln hls burden of proof.

G. That petltloner has falLed to estabHsh that ITC ceased to exlst as a

corporatlon requlred to collect sales tax after tts reorgantzatlon. In factn

all of the evldence presented by petl"tloner lndicated that ITC contlnued to

exlst and that petLtloner remained lts president durlng the entlre audlt

perLod. The fact chat ITC went through a reorganl"zatl"on during the audit

perlod does not relleve petltloner of hls obLlgatloo to collect sal-es tax aa an

off l "cer of ITC.
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H. That the petltlon of Adolphus Beglna, offtcer of InstltutionaL Tradlng

Corporatton, is denl"ed and the notlces of decermlnatlon and demands for pa)tnent

of sales and use taxes due lssued January 27, 1984, Notlce Nrrmbers S840127118C

and S840I27IL9C, are austalned, together wl"th such additlonaL interest aod

penaltles as may be lawfully due and owl"ng.

DATED: Albany, New York STATE TN( COMMISSION

sEP I $ 1sg6
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