
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t lon
o f

Peter Baut leta
dlbla Riverhead Service Center

for Redetermlnat ion of a Def lc iency or
of a Determinatlon or Refund of Sales &
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  9 l L l 7 9  -  L 2 / 3 I / 8 L .

AFFIDAVIT OF },IAILING

Revlslon
Use Tax

State of New York :
s s .  :

County of Albany :

Doris E. Stel"nhardS, bel"ng duly sworn, deposes and says that he/she ts an
employee of the State Tax Co nission, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the within not lce of
Declslon by cert l f led mal l  upon Peter BautLsta, d/b/a Riverhead Service Center
the petiti.oner ln the withln proceeding, b! encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Peter Baut lsta
d/bla Rlverhead Service Center
35 Flanders Rd.
Riverhead, NY 11901

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal-
Servlce withln the State of New York.

That deponent further says that the said addressee ls the pet,itloner
hereln and that the address set forth on sald nrapper ls the Last known address
of the pet i t l .oner.

Sworn to before ne thls
18th day of February, 1986.

nlster oathsr
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on
o f

Peter Baut ista
d/b/a Rlverhead Servlce Center

for Redetermination of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 l I l79  -  I2 l3 I l8 l .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. SteLnhardt, being duly sworn, deposes and says that he/she is an
enployee of che State Tax Co'nission, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the withl"n not lce of Declslon
by certified nail upon Harvey A. Arnoff, the representative of the petl"tloner
in the withln proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Harvey A. Arnoff
Gatz, Arnoff  & Czygler
1 6  I ^ 1 .  M a i n  S t . ,  P . O .  B o x  4 4 9
Rlverhead, NY 11901

and by depositing s€rme enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wLthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner hereln and that the address set forth on sald ltrapper ls the
last known address of the representatlve of the petitloner.

Sworn to before me this
18th day of February, 1986.

ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

February 18,  1986

Peter Baut ista
d/bla Riverhead Servlce Center
35 Flanders Rd.
Rtverhead, NY 11901

Dear 1"1r.  Baut lsta:

Please take not ice of the Decislon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Commlssl-on may be lnstituted only under
Article 78 of the Civll Practice Law and Rulesr 4nd must be comenced Ln the
Supreme Court of the State of New York, Albany Gounty, within 4 months from the
date of this not lce.

Inqul-rles concerning the computatlon of tax due or refund allowed in accordance
with this decLslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit,
Bullding /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Harvey A. Arnoff
Gatz, Arnoff  & Czygier
16  W.  Main  St . ,  P .O.  Box  449
Riverhead, NY 11901
Taxing Bureauts Representatl"ve

c c :



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

PETER BAUTISTA
D/B/A RIVERHEAD SERVICE CENTER

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and. 29
of the Tax Law for the Period September 1, 1979
through December  31 ,  1981.

DECISION

Peti t ioner,  Peter Baut lsta d/b/a Riverhead Service Center,  35 Flanders

Road, Riverhead, New York 11901, f i led a pet l t lon for revislon of a determinat l .on

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for  the  per iod  September  1 ,  1979 th rough December  31 ,  1981 (F l le  No.4L224) .

Pet i t loner,  by his duly authorl-zed representat ive, Gatz, Arnoff  & Czygier '

Esqs. ( I tarvey Arnoff ,  Esq.,  of  counsel) ,  walved a hearing and submitted his

case for decislon by the State Tax Commission based upon the ent ire f i le.

After due considerat ion, the State Tax Commission renders the fol lowlng declslon.

ISSUE

Whether the penalty asserted agalnst petitioner should be reduced or abated.

FINDINGS OF FACT

1. On December 20, 1982, the Audit  Divis lon issued to Peter C. Baut lsta

and A1 Carnival d/b/a Riverhead Service Center a Notlce of DetermlnatLon and

Demand for Payment of Sales and Use Taxes Due for the perl-od Septenber I' L979

through December 31, 1981 assessing addlt lonal tax due ln the amount of $60'506.79,

plus penalty and lnterest

2. A t inely pet i t ion contest ing the aforementloned assessment was f l led

ln the name of Peter C. Bautlsta and A1 CarnlvaL dlb/a Riverhead Servtce Center
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and slgned by Peter C. Baut l-sta. A subsequent perfected pet i t ion was f t led ln

the name of Peter Baut ista d/b/a Rlverhead Servlce Center and signed by Peter C.

Baut l"sta. The only al legat lons ralsed in the pet l t ion and perfected pet l t ion

were that (a) sales tax returns rf,ere filed and tax was paid for some of the

quarterly periods in questlon, but no credit, was given therefore and (b) that

Peter C. Bautista riras not personally liable for the entire amount assessed.

3. Riverhead ServLce Center ("Rlverheadtt) ,  a Getty gasol ine service

station' htas operated as a partnership durlng the perl"od ln lssue by petltloner,

Peter C. Baut lsta, and A1 Carnl .val .  Rlverheadrs operat lon l"ncluded the sale of

gasol ine, oi l ,  t i res, batter ies, accessories and automotlve repalr  services.

4. The assessment issued herein arose as the result  of  a f ie ld audlt

followlng the fallure to file returns and remit tax due for Riverhead for the

quarter ly per iods ended August 31, 1981 and November 30, 1981 and the month of

I
December, 1981. '  The assessment represents the results of the Audlt  Divls lonrs

reconstruct ion of pet l t lonerts gasol lne and repatr sales for the audlt  per lod'

based upon available information and external lndlces, which reconstruction was

necessl-tated by the fact that Riverhead had falled to maintaln and make availabLe

adequate and complete books and records. Penalty was lmposed based upon

Riverheadrs fal lure to f i le returns for certaln quarters, upon an al leged poor

fll lng and paynent record and upon the substantlal understatement of gross

sales, taxable sales and sales t,ax on those returns filed, as deternlned per

aud i t .

5.  Pr lor to the scheduled November 22, 1985 hearlng of this matter,  and

pursuant to conferences between representatives for petl.tibner and for the

Rlverhead was sold at the end of December, 1981.
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Audlt  Dlvis ion, the assessment of tax herein was reduced from $60,507.79 to

$57,931.35 based on lower repalr  sales than those upon whlch the or lginal

assessment was premlsed. In turn, petitioner agreed to the reduced assessment

of $S2,931.36 plus interest ( to be conputed) and slgned a part ial  withdrawal of

pet l t ion signi fy ing such agreement.  Pet i t loner dl"d not,  however,  agree to the

lnpositlon of penalty and requested that the lssue of such penalty be subnitted

to the State Tax Commission for declsion based on the case f i le without an oral

hearing. Pet i t loner executed a walver of hearing form to thls effect '  which

form contained the follohring statement:

"The underlying taxes hereln have been stipulated by the parties to
be $S2,931.36 plus appropriate interest charges. Thls docunent is
being flled for the purpose of submittlng to the State Tax Commlsslon
wlthout formal appearances, the issue of penalties waiver ln the
above matter.rr

Both the partial withdrawal and the waiver of hearing were executed on October 22,

1 9 8 5 .

6. Sales and Use Tax Returns (Forns ST-100) contained ln the f i le were

al l  s lgned by pet i t loner Peter Baut l .sta. There is no evidence that petLt ionerts

partner, A1 Carnival, was involved with the audit or flled (or Jolned ln the

f i l ing of)  a pet i t lon to contest the assessment at lssue. Durlng the course of

the audit ,  and apparent ly thereafter through the present,  Mr. Carnivalrs where-

abouts have remained unknown.

7. In support of the assertion that the penalty should be reduced or

abated ,  pe t i t ioner ts  representa t lve  asser ts ,  by  le t te r  da ted  June 21 '  1985 '

that petitioner was essentially the "workertt in a trdo person partnership and

that Mr. Carnlval was responsible for keeping the partnershiprs books and

records. It is assert,ed that Mr. Carnival failed to nake payments of tax when
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not arilare of such non-Payment untll receiPt of thedue and that petitioner was

not ice of deterninat ion.

CONCLUSIONS OF LAW

A. That Tax Law Art icLe 28, sect lon f145(a)(1)(1) authorizes the imposit lon

of a penalty (at the rate speclf ied therein) for fai lure to f l le a return or to

pay or pay over any tax under such Article in a tl,neJ-y manner. Tax Law sectl"on

1145(a) (1 ) (1 i )  fu r ther  p rov ides  as  fo l lows:

rrlf the tax cornmission deternines that such failure or delay was
due to reasonable cause and not due to willful neglect, lt shall
remit all of such penalty and that portlon of such interest that
exceeds the interest that would be payable l f  such interest were
computed at the rate set by the Eax comnission pursuant to section
eleven hundred forty-two. The tax comml-sslon shaLl pronulgate rules
and reguJ-atl-ons as to what constitutes reasonable cause.rr

B .  That  20  NYCRR 536.1(b)  p rov ides :

"Reasonable Cause. In determinl"ng whether reasonable cause
e x 1 s t s f f i s i s f o r r e m i t t i n g a s s e g s e d i n t e r e s t o r p e n a 1 t i e s
or as grounds for remitting lnterest or penalties upon the late
flling of a return or paynent, the t,axpayerrs prevl,ous compliance
record may be taken into account. Reasonable cause for failure to
file a return on tlme must be affirmatively shown by the taxPayer in
a written statement,. Grounds for reasonable cause, where clearly
establ lshed, may include the fol lowlng:

(1) death or ser ious i l lness of the taxPayer '  a resPonsible
officer or employee of the taxpayer, or his unavoidable absence from
his usual place of business;

(2) destruct ion of the taxpayerts place of buslness or business
records by f i re or other casualty;

(3) tinely prepared returns misplaced by the taxpayer or a
responsible enployee of the taxpayer and dl.scovered after the due
date ;

(4) lnabi l t ty to obtaln and assemble essent lal  lnformatlon
requlred for the preparat ion of a complete return desplte reasonable
e f f o r t s ;

(5) pending petltion to Tax Commisslon or formal hearing
proceedings involving a question or issue affecting the computatlon
of tax for the year,  quarter,  month or other period of del lnquency;
or
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(6) any other cause for delinquency whlch appears to a person
of ordlnary prudence and intelligence as a reasonable cause for delay
in fil lng a return and which clearly indicates an absence of gross
negl igence or wi l l fu l  lntent to dlsobey the taxing statutes. Past
performance w111 be taken into account. Ignorance of the law'
however,  wi l l  not be considered reasonable cause." (Enphasls as in
or lglnal .  )

C. That the evldence presented does not establish that the failure to

conply with the Tax Law was due to reasonable cause and not wlllful neglect.

Petltioner signed the returns flled durlng the period ln questlon and there ls

no allegation or evidence that he was denled access to the informatlon from

whlch complete books and records regarding Rlverheadrs operattons could have

been maintained. In fact, adequate books and records were not maintalned or

made available for audit. An arrangement or understanding between petitioner

and Mr. Carnival whereby the latter would handle the books, records and reportlng

for the partnership does not rel ieve pet l t loner of the responsibl l l ty to assure

that taxes such as those at issue are properly col lected, accounted for and pald

over, nor is it a viable reason whereby penalty for fallure to conply should not

be lmposed. Wlthout further allegations or evl"dence lt was proPer that the Audlt

Divlsion imposed a penalty, and reduction or abatement thereof i"s not ltarranted.

D. That the pet i t lon of Peter Baut ista d/b/a Riverhead Service Center l "s

hereby denied and the Notlce of Determlnatlon and Demand for Pa5rment of Sales

and Use Taxes Due dated December 20, L982, as modif led, together with penalty

and interest,  is sustained.

DATED: Albany, New York STATE TAx COMMISSION

FEB I 81s86

COMMISSI
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. rA-36 .<e/76) Srate of Neril York - Department of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS
\ \ \

Date of Reguest

Room 1O7 'Bldg. #9. I

Sfate Campus
Albsry, Nov Yofi 12227

Requested by
Tax APPealr Bureau
Room lO7 . Bldg. #.9
9tate Campus

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

cial  Securl ty Nunber Date  o f  Pet i t ion

ooo'"'7 
r/ / rl,-;',2*"( /r,r* ffi
ir -FZ-,*Z*ft.Z
M,il.V//Ea/

Resul ts  of  search by Ft les

New address :

|  |  Same as above, no better address

Othe.r:

Sec t ion

?/"a/rc

PERI'{ANENT RECORD

FOR TNSFRTTON rN TAXPAYER'S FOLDER
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S T A T E  O F  N E ! i l  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  1986

Peter Bauttsta
dlb/a Riverhead Servl"ce Center
35 Flanders Rd.
Rlverhead, NY 11901

Dear Mr. Baut lsta:

Please take notice of the Decislon of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your right of revLew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ln eourt to revielr an
adverse decision by the State Tax Commlsslon may be lnstltuted only under
Article 78 of. the Civll Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thts aot ice.

Inqulries concernLng the computation of tax due or refund alLowed in accordance
wich this decl-slon may be addressed t,o:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner r  s Representat lve
Harvey A. Arnoff
Gatz, Arnoff & CzygLer
1 6  W .  M a l n  S t . ,  P . O ,  B o x  4 4 9
Riverhead, NY 11901
Taxlng Bureauf s Representative

c c :



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet , i t ion

o f

PETER BAUTISTA
DIB/A RIVERHEAD SERVICE CENTER

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and, 29
of the Tax Law for the Perlod September 1, L979
through December  31 ,  1981.

DECISION

Peti t ioner,  Peter Baut ista dlb/a Riverhead Service Center,  35 Flanders

Road' Riverhead, New York 11901, f i led a pet i t lon for revision of a determlnat ion

or for refund of sales and use taxes under Articles 28 ar.d 29 of the Tax Law

for the perlod Septenber 1, 1979 through Decenber 31, 1981 (Fi le No. 41224).

Pet i t ioner,  by hls duly authorized representat ive, Gatz, Arnoff  & Czygter,

Esqs. (Harvey Arnoff ,  Esq.,  of  counsel) ,  waived a hearing and submitted his

case for decisl"on by the State Tax Cornmlsslon based upon the ent l . re f l le.

After due consl"deration, the State Tax Comrnisst.on renders the followlng decislon.

ISSUE

Whether the penalty asserted against pet i t loner should be reduced or abated.

FINDINGS OF FACT

1. On December 20, 7982, the Audit  Dlvls lon issued to Peter C. Baut lsta

and A1 Carnival d/b/a Riverhead Service Center a Notice of Determination and

Demand for Payment of Sales and Use Taxes Due for the perlod Septenber I, L979

through December 31, 1981 assessing addit lonal tax due in the amount of $60'506.79,

plus penalty and interest.

2.  A t inely pet i t lon contest, ing the aforementioned asaessment was f i led

Ln the nane of Peter C. Bautista and A1 Carnival d,lbla Rlverhead Servlce Center
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and slgned by Peter C. Baut ista. A subsequent perfected pet i t ion was f l led ln

the name of Peter Bautista d/b/a Riverhead Service Cent,er and signed by Peter C.

Baut ista. The only al legat ions raised in the pet i t lon and perfected pet l t lon

were that (a) sales tax returns rf,ere filed and tax was pald for some of the

guarterly perlods in question, but no credit was glven therefore and (b) that

Peter C. Baut ista was not personal ly l lable for the ent ire amount assessed.

3. Riverhead Servlce Center ("Riverheadt ' ) ,  a Getty gasol ine servlce

stat ion, rras operated as a partnership durlng the perlod in lssue by pet i t loner '

Peter C. Baut lsta, and A1 Carnival .  Riverheadts operat ion lncluded the sale of

gasol lne, oi l ,  t l res, batter ies, and accessorl-es and automotlve repair  servlces.

4. The assessment lssued herein arose as the result  of  a f ie ld audl- t

followlng the failure to file returns and remit tax due for Rl,verhead for the

quarter ly per lods ended August 31, 1981 and November 30, 1981 and the nonth of

I
December, 1981. '  The assessment represents the results of the Audit  Divls ionfs

reconstruct ion of pet i t ionerts gasol lne and repalr  sales for the audit  per iod,

based upon avai lable informatlon and external indices, which'reconstruct ion was

necessl-tated by the fact that Riverhead had failed to maintaln and make aval-lable

adequate and complete books and records. Penalty was lmposed based upon

Riverheadfs fai lure to f i le returns for certain quarters, upon an al leged poor

fll ing and payment record and upon the substantial understatement of gross

sales, taxable sales and sales tax on those returns f l led, as determined per

aud i t .

5.  Pr ior to the scheduled November 22, 1985 hearing of this natter,  and

pursuant to conferences between representatives for petltloner and for the

Rlverhead hras sold at the end of Decenber, 1981.
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and slgned by Peter C. Baut ist i .  A subsequent perfected pet i t ion was f lLed ln

the name of Peter Baut ista d/bla RLverhead Servlce Center and signed by Peter C.

Baut ista. The only al legat ions raised in the pet l t lon and perfected pet l t lon

were that (a) sales tax returns rrere flled and tax was paid for some of the

quarterly periods in questlon, but no credit, was given therefore and (b) that

Peter C. Baut ista was not personal ly l iable for the ent lre amount assessed.

3. Riverhead Servlce Center ( t tRlverheadtt) ,  a Getty gasol l"ne service

stat lon'  hras operated as a partnershlp during the period ln issue by pet i t loner,

Peter C. Baut ista, and A1 Carnival .  RLverheadts operat lon included the sale of

gasol ine, o11, t i res, batter ies, accessories and automotive repal"r  services.

4. The assessment issued herein arose as the result  of  a f le ld audit

following the fallure to file returns and remit tax due for Riverhead for the

quarter ly per iods ended August 31, 1981 and November 30, 1981 and the month of

I
December, 1981. '  The assessment represents the results of the Audit  Dlvls ionrs

reconstruct ion of pet i t ionerrs gasol lne and repair  sales for the audlt  per iod,

based upon available lnfornation and external indices, which reconstruction was

necessltated by the fact that Riverhead had faiLed to maintain and make available

adequate and conplete books and records. Penalty was lmposed based upon

Riverheadts fai lure to f i le returns for certaln quarters '  upon an al leged poor

fll lng and paynent record and upon the substantial understatement of gross

sales, taxable sales and sales tax on those returns flled, as determined per

audlt .

5.  Pr ior to the scheduled November 22, 1985 hearlng of this matter,  and

pursuant to conferences between representatives for petitioner and for the

Riverhead was sold at the end of December, 1981.
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Audlt  Dlvis ion, the assessment of tax herein was reduced from $601507.79 to

$57,931.36 based on lower repair  sales than those upon whlch the or iglnal

assessment was premlsed. In turn, petitloner agreed to the reduced assessment

of $S2,93L.36 plus interest ( to be conputed) and signed a part ial  wlthdrawal- of

pet l- t lon signi fy ing such agreement.  Pet i t loner did not,  however '  agree to the

inposition of penalty and requested that the lssue of such penal-ty be subnitted

to the State Tax Comrnission for declsl"on based on the case f1le without an oral

hearlng. Pet i t ioner exeeuted a waiver of hearlng form to this effect '  which

form contained the following statement:

"The underlying taxes herein have been stlpulated by the parties to
be $57,931.36 plus approprlate lnterest charges. This document is
belng filed for the purpose of submlttlng to the State Tax Cornmlssion
without formal appearances, the lssue of penaltles walver l"n the
above matter.  r l

Both the partial withdrawal and the waiver of hearlng were executed on 0ctober 22,

1 9 8 5 .

6. Sales and Use Tax Returns (Forms ST-100) contained ln the f i le were

al l  s igned by pet l t loner Peter Baut lsta. There is no evidence that petLt lonerrs

partner, A1 Carnl-val, was involved wl"th the audlt or fil-ed (or joined in the

f i l ing of)  a pet l t ion to contest the assessment at lssue. During the course of

the audl"t, and apparently thereafter through the present, Mr. Carnivalts where-

abouts have remalned unknown.

7. In support  of  the assert ion that the penalty should be reduced or

abated ,  pe t l t loner ts  representa t l -ve  asser ts ,  by  le t te r  da ted  June 2 l '  1985,

that petitioner rf,as essentially the "worker" in a two person partnership and

that Mr. Carnival was responslble for keeplng the partnershipts books and

records. It is asserted that Mr. Carnival falled to make payments of tax when
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due and that petltioner nas not arilare of such non-payment until receipt of the

not ice of deternl-nat ion.

CONCLUSIONS OF LAW

A.  That  Tax  Law Ar t l c le  28 ,  sec t ion  1145(a) (1 ) ( i )  au thor izes  the  lnpos i t lon

of a penalty (at the rate specif ied therein) for fal lure to f i le a return or to

pay or pay over any tax under such Article in a tLnely manner. Tax Law sectlon

1145(a) (1 ) ( i l )  fu r ther  p rov ides  as  fo l lows:

rrlf the 3"r1 ssmml-ssj-on determines that such failure or delay was
due to reasonable cause and not due to wi l l fu l  neglect,  i t  shal l
remLt all of such penalty and that portlon of such lnterest that
exceeds the interest that would be payable lf such lnterest were
computed at the rate set by the tax conrmission pursuant to section
eleven hundred forty-two. The tax cornmisslon shall promulgate rules
and tegulations as to what constl-tutes reasonable cause.t'

B .  Thac  20  NYCRR 536.1(b)  p rov ides :

"Reasonable Cause. In determlnlng whether reasonable cause
e * 1 " t s @ s i s f o r r e m i t t i n g a s s e s s e d 1 n t e r e s t o r p e n a l t 1 e s
or as grounds for remltting interest or penaltles upon the late
f l l lng of a return or payment,  the taxpayer 's prevlous compl iance
record nay be taken into account. Reasonable cause for fallure to
flIe a return on tl.me must be afflrmatively shown by the taxpayer in
a wri t ten statement.  Grounds for reasonable cause, where clear ly
establlshed, may include the following:

(1) death or ser ious i l lness of the taxpayer,  a resPonsible
officer or employee of the taxpayer, or his unavoidable absence from
his usual place of business;

(2) destruct ion of the taxpayerts p]-ace of buslness or business
records by f i re or other casualty;

(3) tinely prepared returns mlsplaced by the taxpayer or a
responsible enployee of the taxpayer and dlscovered after the due
date ;

(4) lnabl l i ty to obtaln and assemble essent lal  lnformation
requlred for the preparat ion of a complete return despite reasonable
e f f o r t s ;

(5) pending petition to Tax Conmission or formal hearing
proceedings lnvolving a question or issue affecting the computation
of tax for the year,  quarter,  month or other period of del lnquency;
or
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(6) any other cause for dellnquency whlch appears to a person
of ordlnary prudence and intelligence as a reasonable cause for delay
ln f1L1ng a return and which clearly indlcates an absence of gross
negl igence or wi l l fu l  intent to dlsobey the taxing statutes. Past
performance w111 be taken into account. Ignorance of the law'
however, will not be consl.dered reasonable cause.tt (Enphasls as ln
or iginal .  )

C. That the evidence presented does not estabLish that the failure to

conply wlth the Tax Law was due to reasonabl-e cause and not nlllful neglect.

Petitioner signed the returns filed durl"ng the period ln questl-on and there is

no allegatlon or evldence that he was denied access to the information from

which complete books and records regardlng Rlverheadts operatlons could have

been maintalned. In fact, adequate books and records were not malntal"ned or

made avallable for audit. An arrangement or underst,anding between petltioner

and Mr. Carnival whereby the latter would handle the books, records and reporting

for the partnership does not rel ieve pet i t ioner of the responslbl l i ty to asaure

that taxes such as those at lssue are properly col lected, accounted for and paid

over, nor is it a viable reason whereby penalty for fallure to couply should not

be lmposed. Wlthout, further allegations or evldence it was ProPer that the Audlt

Divislon inposed a penalty, and reduction or abatement thereof is not rilarranted.

D. That the pet l t ion of Peter Baut ista d/bla Riverhead Service Center le

hereby denied and the Notice of Determinatlon and Demand for Payment of Sal-es

and Use Taxes Due dated December 20, L982, as modlf ied, together with penalty

and l-nterest, is sustained.

DATED: Albany, New York

FEB 181986
STATE TN( COMMISSION

PRESID


