
STATE OT'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on
o f

Wll l lan F. Bartz
d /b la  8111f  s  Garage

for Redetermination of a Deflciency or Revislon
of a Determlnation or Refund of SaLes & Use Tax
under Art lc le(s) 28 e 29 of the Tax Law
for  rhe  Per lod  6 l I /80  -  8 /31182.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Doris E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
enployee of the State Tax Conrmiseion, that he/she is over 18 years of ager and
that on the 18th day of February, 1986, he/she served the within not lce of
Declsion by cert l " f led nal l  upon l l l l l larn F. Bartz,  dlbla 8111rs Garage the
petitloner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald \rrapper addressed as follows:

Wll l ian F. Bartz
d lb /a  B i1 l rs  Garage
317 Ontar io  S t .
Wl lson ,  NY L4L72

and by deposl"tlng same enclosed in a postpald properly addressed wrapper tn a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addresaee is the petltloner
herein and that the addreas set forth on said wrapper l-s the last known addrees
of the pet l . t ioner.

Sworn to before me thl,s
lSth day of February, 1986.

ster oaths
sec t ton  174
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February  18 ,  f986

Wil1lan F. Bartz
d lb la  B i l l f  s  Garage
317 Ontar lo  S t .
Wl lson ,  NY I4L72

Dear  Mr .  Bat tzz

Please take not ice of the Decislon of the State Tax Conmisslon enclosed
herewith

You have now exhausted your right of review at the adninistrative Level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse decisl"on by the State Tax Commission may be instl"tuted onLy under
Article 78 of the Clvll Pract,ice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund aLlowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - LltlgatLon Unl"t
Building /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc3 Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM F. BARTZ
DlBIA BILLIS GARAGE

for Revislon of a Determl-natLon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period June l ,  1980
through August 31, 1982.

DECISION

Petl t ioner,  ! [111]-an Battz dlb/a Bi l l f  s Garage, 3I7 Ontar io Street,  Wllson,

New York I4L72, f l led a pet i t lon for revislon of a determlnat ion or for refund

of sales and use taxes under Artl,cles 28 and 29 of the Tax Law for the perlod

June 1 ,  1980 th rough August  31 ,  1982 (F t le  No.  47658) .

A hearing was held before James J. Morr is,  Jr. ,  I lear ing Off icer '  at  the

off ices of the State Tax Cornrnlsslon, 65 Court  Street '  Buffalo,  New York'  on

Septenber  11 ,  1985 a t  1 :15  P.M.  Pet l t ioner  Wi l l ian  Bar tz  appeared pro  ee .  The

Audit  Dlvis ion appeared by John P. Dugan, Esq. (Deborah Dwyer, Esq. r  of  counsel) .

ISSUE

Whether the Audit  Divis ion properly determined pet i t l "oner 's l iabl l l ty for

addit lonal sales tax for the perlod June 1, 1980 through August 31, 1982.

FINDINGS OF FACT

1. On July 15, 1983, the Audit  Dl"vis ion lssued to Bi l l fs Garage a Not lce

of Determlnatlon and Demand for Payment of Sales and Use Taxes Due for the

per lod  June I ,  1980 th rough August  31 ,  1982 asser t ing  add l t lona l  tax  o f  $10 '821.53

plus penalty and lnterest accrued to the date of the notlce. An att,achment to

the notice provided the followlng explanations:
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ttTotal tax due was determined f rom the f ollowing sources:

A) New York State Sales and Use Tax Returns for per lod 611180 -

8 /3 r  /82

B) Conpleted Forn L1J264.3 rFl l l lng Stat ion Quest ionnalre'

C) Distr tbutor records lndicat lng gal lons and cost of  product
purchased fo r  per lod  6 /L /80  -  8 /3 I182

Tax due was computed by narking up purchases of gasollne, as reported
by your distr lbutor.

The statewide average selling price of gasollne was couputed for each
period'  based on a comparlson of your sel l lng pr lce from the,completed
quest ionnaire to the statewide average selI lng pr ice.

The average selling prLce, less exempt taxes lf,as then applled to
gasol lne purchases to determlne taxable sa1es.

Added to these gasol ine sales were sal-es of lubr lcat lon oi l ,  as
determlned from the above llsted sources and thl-s departmentfs
audit ing experlence.

Sa1es tax at the rate of 4iE and 77 was applled to totaL audited
sales. Credlt  was glven for sales and use taxes pald'  penalty and
interest raras computed to July 15, 1983.t t

2.  Pet l t ioner Wil l ian Bartz operated a retal l  service stat lon doing

bustness as B111rs Garage in Java Vl l lage, New York. The servlce stat lon had

two service bays and three gasollne pumps.

3. The taxes asserted due from petltioner lrere determined by means of

f f third party ver i f icat ion".  A schedule of the costs and gal lons of motor fuel

and t t lube oi l rr  purchased by pet l t ioner from hls motor fuel  distr ibutor was

obtatned by the Audit Divislon. The number of gallons of motor fuel purchased

quarter ly by pet i t ioner (per hls suppl ierfs records) were marked up Pursuant to

the quarter ly average (prevai l ing) retai l  sales pr ices for gasol lne, as such

figures are determlned by the Audit Divlsion for purposes of the sales tax

component of the lllghway Use Tax pursuant to sectlon 503-a(2) of the Tax Law,

resulting in audlted gasoline sales. In computlng the sales prlce and tax due
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thereon, proper accountlng was nade with respect to federal- and state excl.se

taxes on motor fue1. t t lube ol l t t  purchases for the period February 28, 1981

through November 30, 1981 were narked up 100 percent per audlt experlence and

appl led to gasol lne sales for such period to determlne the rat io of sales of

lube oi l  to sales of gasol l -ne. Said percentage was then appl led to quarter ly

audlted gasol ine sales to determine total  quarter ly audited sales. The asserted

tax due was then computed by applying the appllcable sales tax rate to quarterly

audited sales wlth credlt for sales tax previously pald having been given.

Contrary to the explanation in the attachment to the notice of determination

and demand (Ftndlng of Fact "1"), no adjustment was made based upon comparison

of pet i t lonerts claimed sel l lng pr ice and the average pr ices, there being

(accordlng to the Audit  Divls lon) no ver i f lcat ion of pet l t ioner 's claimed

se l l ing  pr lces .

4. Pet i t ioner Wil l ian Bartz was the sole orrmer of Bl l l rs Garage. He had

no employees. Pet i t ioner personal ly prepared the sales and use tax returns and

such other f lnanctal  records as were maintained by the business.

5. Pet l t loner Wil l ian Bartz suffered a heart  at tack in November of 1980

which severely restr ict ,ed his business act iv l t les from said date through the

end of the audit  per iod (August,  1982).

6. Subsequent to the audit  per iod, pet i t ioner sold the business. On or

about February 9, 1985, a fLre destroyed pet i t lonerfs personal resldence. Such

records of the business that petitioner had retained were destroyed ln that

f l r e .

7. In general ,  for the audit  per l"od, pet i t lonerts suppl ier showed rnonthly

purchases by pet l t loner in amounts exceeding pet i t lonerfs quarter ly reported

sales. Pet i t lonerrs suppl ier reported purchases by pet i t loner of approxinately



-4-

$229,000.00 ,  whereas  pe t t t loner  repor ted  sa les  o f  approx ina te ly  $78,658.00  fo r

the audit  per iod.

CONCLUSIONS OF LAW

A.  That  sec t ion  1138(a) ( l )  o f  the  Tax  Law,  ln  per t inent  par t ,  p rov ldes :

". . . i f  a return when f iLed ls lncorrect or lnsuff tc lent the amount of
tax due shall be detennlned by the tax conrmission from such informa-
tion as may be avail-able. If necessary, the tax may be estimated on
the basls of external lndices, such as stock on hand, purchases,
rents or charges, comparable rents or charges, type of accommodations
and service, number of employees or other factors.r '

B. That where, as here, adequate records are not malntalnedr the Audlt

Dlvision is authorlzed to resort to external indlces ln deterninlng tax llabillty

[Tax Law S1138(a);  I ' iat ter of  George Korba v. New York State Tax Conm.r et.  alr

8 4  A . D . 2 d  6 5 5 1  .

C. That petl"tioner has falled to sustain his burden of showing that the

Audit  Dlvis lonrs determinat ion Ls erroneous.

D. That sect lon 1145(a) (1) of  the Tax Law provldes for the lmposit ion of

penalty for fallure to file returns or pay tax as shorrm due thereon and subpara-

graph (t i )  thereof provides:

"(ll) If the tax conmisslon determines that such fallure or
delay was due to reasonable cause and not due to willful neglect, it
shall remit all of such penalty and that portlon of such lnterest
that exceeds the l"nterest that would be payable lf such interest were
computed at the rate set by the tax commisslon pursuant to sectlon
eleven hundred forty-two. The tax coumission shall promulgate rules
and regulat ions as to what const i tutes reasonable cause.t t

E. That sect ion 536.1(b) of the Commisslon regulat lons, in pert lnent

par t ,  p rov ides :

' r(b) Reasonable cause .Grounds for reasonable cause, where
clearly establ lshed, may include the fol lowlng: (1) Death or ser lous
i l lness of the taxpayer,  a responsible off icer or employee of the
taxpayer or his unavoldable absence from his usual place of business.rr
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F. That in accordance with Flnding of Fact tt5" and Conclusions of Lanr ttD"

and t tEtt ,  penalty ls cancel led.

G. That the pet i t lon of Wil l lan E. Battz dlbla Bl l l rs Garage is granted to

the extent noted ln Conclusl-on of Law "Ftt and is in all other respeccs denled

and the Notice of Determinatlon and Demand for Payment of Sales and Use Taxes

Due is other\rise sustained in full, together with such lnterest as by law

al lowed.

DATED: Albany, New York STATE TAX COMMISSION

FEB 181s86
PRESIDENT

coMMrssIoF*.
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P b8  t f  31 ,3  e?5

RECEIPT FOR CERTIFIED TAIL

NO INSURAI{CE COVERAGE PROVIDED
NOT FOR INTERI{ATIONAL MAIL

B€tum t€colPt showlng to whom'
Dats. and Address ot Dellvery


