
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of
o f

Leonard J.
d lb /a  Bobb ie f  s

the Petition

Bartos
Restaurant

AFFIDAVIT OF MAILING

for Redeternination of a Deflclency or Revlsion
of a Determinatlon or Refund of Sal-es & Use Tax
under Article(s) 28 6, 29 of the Tax Law
for  the  Per lod  I2 lL l80  -  3115183.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssl.on, that he/she ls over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wlthln
not ice of Decislon by cert l f led mai l-  upon Leonard J.  Bartos, dlb/a Bobbiefs
Restaurant the petltloner ln the within proceedlng, by encloslng a true coPy
thereof ln a securel-y sealed postpald wrapper addressed as follows:

Leonard J. Bartos
dlbIa Bobblef s Restaurant
8649 Buffalo Avenue
Niagara FalLs, New York L43O4

and by deposltl.ng same enclosed In a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States PostaL
Servlce within the State of New York.

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before me thl-s
5th day of December, 1986.

that the saLd addressee ls the petlttoner
forth on said rilrapper ls the last knontn addrees

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

December 5, 1986

Leonard J. Bartos
dlb/ a Bobble's Restaurant
8649 Buffalo Avenue
Niagara Falls, New York 14304

Dear Mr. Bartos:

Please take nocLce of the Declslon of the State Tax Coonlsston enclosed
herewl"th.

You have now exhausted your rtght of revlew at the adolntetrattve level.
Pursuant to seccton(s) 1138 of the Tax Law, a proceediog in court to revlew en
adverse decislon by the State Tax Comlssloo may be Lostttuted only uoder
Artlcle 78 of, the Clvll Practtce Law and RuLesr €lod must be co'nmeocEd ln the
Supreme Court of the State of New Yorkr Albany County, nlthln 4 nonthd from the
date of thls notlce.

Inqulries concerntng the computatloa of tax due or refund all-owed Ln accordaoce
wlth this decLslon nay be addreseed to:

NYS Dept. Taxatlon aad Flnance
Audlt Eval-uatlon Bureau
Aseegsment Revlew Unlt
Butldlng #9, State Campus

r Albany, New York 12227' 
Phone # (518) 457-2086

Very truly yours'

cc: Taxlng Bureauts Representattve

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of che PetLtlon

of

LEONARD J. BARTOS
D IB/ A BOBBIE' S RESTAURA}IT

for RevlsLon of a Determination or for Refund
of Sales and Use Taxes under Artlcleg 28 and,29
of the Tax taw for the Perlod December 1, 1980
through March 15, 1983.

DECISION

Petl t loner,  Leonard J.  Bartos d/b/a Bobblets Restaurant '  8649 Buffalo -

Avenue, Nl"agara Fal-l-g, New York 14304, fil-ed a petltlon for revLslon of a

deterntnatLon or for refund of sales and use taxes under ArtlcLes 28 and 29 of

the Tax Law for the perlod Decenber 1, 1980 through March 15, 1983 (Fl1e No.

50782>.

A hearlng was heLd before Brl.an L. Frlednan, Hearing Offlcer' at the

off lces of the State Tax Commtselon, 65 Court  Street,  BuffaLo, New York'  on

September 19, 1986 at 9:00 A.M. Pet l" tLoner appeared pro se. The Audit  Divls ion

appeared by John P. Dugan, Esg. (Deborah J. Dwyer,  Esg.,  of  couoseL).

ISSUES

I, Ifhether petLtiooerr the purchaeer ln a buLk saLe transactlon' ls

llable for sales taxes deternlned to be due from the seller in accordaoce wl.th

the provigtons of sect lon 1141(c) of the Tax Law.

I1. Whether the Audlt Dlvislon properly estimated the sales tax llabl"llty

of the sel-ler.

FINDINGS OF FACT

1.  0n Apr l l  5 ,  1983,  the

Leonard J. Bartos (hereinafter

Department of Taxatlon and Flnance receLved fron

'rpetlt ionert ')  a Notlf lcatlon of Sale, Transfer
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or Assignnent in Bulk bearlng the date of March 25, 1983' advising that on

March 15, 1983, he had purchased a restaurant known as Rogerrs Jr. Restaurant

from Roger Spears for the total-  sale pr lce of $8,000.00. The sale pr lce of the

furniture and fixtures was $41000.00. There nae no escrolr fund.

2. On Aprl l  7,  1983, the Audlt  Dlvls lon issued to pet l t loner a Not lce of

Claln to Purchaser which notlfled hiu of a poesLble clal"m for New York State

and local sales and use taxea from the selLer. The sald Notice of Claln to

Purchaser further stated that, Ln spite of any provlslons contalaed ln the

sal-es contract, no dLstrLbutlon of funds or property, to the extenc of the

amouot of the Statets claLm, nay be nade before the followlng conditl.ons have

been met:

a) The State Tax Conmlsslon has determlned the sellerrs liabillty, tf

any.

b) Paymenc of such llabtltty has been made to the State.

c) The Central Sales Tax Sectlon of the Audlt Divislon has authorLzed

you to release the funds or properEy.

3. on Aprll 15, 1983, the Audlt Divlslon nalled to the seller a bulk sale

questl.onnatre which requested flnanclal data concernlng the restaurantfs

operatlon. No reaponae to thls questlonnalre was recel"ved by the Audlt Dlvlslon.

4. For the perlod at lssue, the seller fll-ed sales and use tax returns

and paid the tax shown to be due on said returns for each sales tax quarter

except for the perLod ending Novenber 30, 1982 and for the perLod March 1' 1983

Ehrough March 15, 1983, the date of sale of the buslness to pet l t looer.  For

the perlod endlng Novenber 30, L982, the Audlt Divislon estlnated taxabLe sal-es

of $6,000.00 and for the perlod March 1, 1983 through March 15'  1983, est lnated

taxabLe sales of $2,000.00. Based upon a review of the recurns f l led aod the
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falLure by the selLer to respond to the bulk sale guestionnalrer the Audlt

DivisLon lncreased, by twenty-flve percent, reported taxable sales for each of

the sales tax quarters at lssue, Lncludlng those perLods for whlch the Audit

Divlslon estlmated reported taxable sales. On JuLy 1, 1983, Ehe Audit Dlvislon

lssued to the seller, Roger Spears, a Notlce of Determinatlon and Demand for

Paynent of Sales and Use Taxes Due, bearlng Notice Number S830701705C' ln the

amount of $1 ,7L3.44, plus penal- ty and lnterest,  for the period December 1'  1980

through March 15, f983. IncLuded ln the amount of tax assessed for the pertod

March 1, 1983 through March 15, 1983 was a bulk sal-ee tax of $280.00.

5. No evLdence was offered by the Audlt Dlvlslon regardlng the basls upon

whLch lt lncreased the sellerrs reported taxable sales by tnenty-flve percent

for each of the sales tax quarters at l"sgue. Petttloner contends that the

lncreaee in reported taxable sales was arbltrary slnce no audit was conducted.

6. Pursuant to the provtsions of sect lon 1141(c) of the Tax Law' pett t loner

was held llabLe for the taxes determLned to be due from the sell-er. Accordingly'

on July 1, 1983, the Audlt DlvlsLon lssued to petltloner a Notlce of Determloatlon

and Demand for Payment of Sales and Use Taxes Due for the period Decenber 1, 1980

through March 15, 1983 bearLng Notlce Nunber 5830701706C. llowever, the amount

of tax assessed pursuant to thls not ice was $2,084.13, plus penalty and l" t r terest.

At the hearlng held herein, the Audtt Dlvl"sLon lntroduced bulk sale assesgment

worksheets whlch formed the basls of che asrsessments to the seller aod to

petitioner. The bulk sale assessment worksheet relatlng to the seller lndLcated

that he had fl1ed a return aod pald saLes tax ln the amount of $370.69 for the

perlod endlng February 28, 1983. The bulk sale assessment worksheet relattng to

the petltloner's assesgnent tndlcated that oo tax had been paid for sald perlod

and the Audit DLvislon estlmated addltlonal tax due of $463.40 for thls perlod'

thereby resultl.ng in a difference of $370.69 (tUe amount pald by the eeller for
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the period endl"ng February 28, 1983) betlreen the assessment lssued to the seller

and the petltloner. Petltloner paid, prlor to the hearlng held hereln, bulk

saLes tax Ln the amount of $280.00 and the Audlt Dlvision conceded that hle

assessment should, therefore, be reduced to $1,804.13, plus penalty and

Lntereet.

7. 0n Octobet 24, 1983, the Audlt  Divls lon nal led to petLt loner a let ter

and a bulk sale questionnaLre. The letter advlsed petltlooer that lf he had

the questionnaire conpleted by the seLl-er and returned to the Audlt Dlvlslonr

consideratLon would be glven to an adjustnent of the assesament. Petltloner

succeeded 1n dellverlng the bulk sale questlonnalre to the seLLer and subeequeotly

attempted to contact hln to ascertaln whether or not the questlonnalre had been

compJ-eted and returned to the AudLt DLvlslon. Petitioner attempt€dr oo sevetal

occaslons, to cont,act the selLer by Lecter, but all of the lettera lrere returned

as undeliverable. Petitloner provlded the Audlt DLvlsLon wlth the addrees

whLch the seller had provlded to hln.

CONCLUSIONS OF LAW

A. That sect lon 1141(c) of the Tax Law provides, ln pert lnent part ,  that

a purchaser ln a bulk eale of buslness assets must notLfy the Tax Conmlsslon of

the proposed sale at least ten days before taking possesslon of the subJect of

the sale. Whenever the purchaser fails to give notice to the Tax Connisslon as

regulred, or whenever the Tax Conmlssion Lnforms the purchaser that a posslbLe

clal.m for taxes exlsts, aay sums of money or other consl.deration whlch the

purchaser ts required to transfer over to che seller shall be subJect to a

flrst prlorLty rlght and 1len for any such taxee determined to be due from the

seller. l 'I lthln nLnety days of recelpt of the notice of the sale frou the

purchaser, the Tax Go tisslon shal1 gl.ve notlce to the purchaeet of the total
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amount of any taxes whlch the State clalms to be due from the seller. For

fail-ure to comply with the provislone of section 1141(c) of the Tax Law, the

purchaser Ls personally llable for the paynent to the State of any taxes

deternined to be due from the seller.

B. That petitioner dld not ootlfy the Tax Conmlgsion of the proposed sale

at least ten days prior to tekLng posseesl.on of the restaurant. The Tax

Commlsslon, upon recelpt of the notlce of bulk sale from petitloner, tlnely

notl"fled petLtloner not to dlstrlbute funds or property untl1 Lt deternloed lf

the seller was ILable for sales taxes and, lf so, the extent of such llabtllty.

The Tax Co qllsslon thereafcer notlfled petitloner of the amount of t,axes due

fron the seller wlthln 90 days of reeelpt of petltioaerfs notlce of eale as

requLred by sect lon 1141(c) of the Tax Law.

C. That petltloner transferred funds prlor to being notlfled of the

State's claim for taxes due from the seller and l.s, therefore, personally

ltable for the paynent of such taxes Ln accordance wlth the provl"slone of

sectLon f141(c) of the Tax Law.

D. That,2A NYCRR 537.0(c)(2) provtdes thac fal lure to f l le a proper and

tlnely not,ice of bulk sale by a purchaser w111 result ln personal ltabllLty of

the purchaser for taxes due from the sel-ler. As lndLcated ln Findlng of Fact

tt6tt, pecltl.oner was assecsed tax l.n an amount whlch was $370.69 gteater thao

the amount assessed to the sel ler.  Peglt lonerts assessment ls,  therefore'

reduced by $370.69, plus $280.00 (the amount of bulk saLea tax pald by pet l t loner

as also lndicated ln Flndlng of Fact 116rr) ,  or $650,69,

E. That sect lon 1138(a)(1) of the Tax Law provides, in pert lneot partr

that lf a return requlred by Artlcl-e 28 of the Tax Law l"s not flled or if a

return when flLed ls incorrec! or LneuffLclent, the amount of tax due shall be
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determl.ned by the Tax Conmlsslon from such lnfornatlon as oay be availabl-e. If

necessary, the tax may be estimated on the basl.s of external l.ndlces.

F. That no audit of che selLerfs buslness lraa ever conducted by the Audit

Divlsion. Therefore, the twenty-five percent lncrease in reported taxable

saLes whlch was assessed was nelther ttdetermined fron such l"nformatlon as nay

be avallabLerr nor was it "estlmated on the basis of external indl.cesrr. Accord-

lngly, the assessment for the perLods endlng February 28, 1981 through August 31,

1982 and for the perlod endlng February 28, 1.983 are cancelLed.

G. That for the perlod endl.ng Noveuber 30, L982' the seller flled no

sales tax return and pal.d no tax. For thls perlod, the Audit DLvlslon estLnated

taxable sales to be $6,000.00 and then lncreased thls estlnate by twenty-flve

percent  to  $7 ,500.00  and assessed tax  o f  $525.00  (7  percent  o f  $7 ,500.00) .  As

indlcated ln Conclusion of Law ttFtt, the Audit DLvtglonrs lncreaslng taxable

sales by twenty-flve percent ls lnproper. Tax due for thls perl.od is, therefore,

reduced co  $420.00  (7  percent  o f  $6 ,000.00) .

H. That for the perLod l larch 1, 1983 through l{arch 15, 1983, the sel ler

ftled no sales tax return and pald no tax. For thLs perLod' the Audtt Dlvislon

estlmated taxable sales to be $2,000.00 and then tncreased this estlnate by

twenty-f lve percenc co $2,500.00 and aesessed tax of $175.00 (7 percent of

$2,500.00).  For rhe period endlng November 30, L982, the Audlt  Dlvis lon

est lnated taxable sales to be $6,000.00, or $21000.00 per month. For the

perlod March l, 1983 through March 15, 1983, the Audlt DLvlslon esttmated

taxable gales to be $21000.00 for one-haLf of a month. No evldence wa€l offered

by the Audtt Dl"vlslon whlch would sustain an estlmate equal to twlce the

average nonthly taxable sales. As lndLcated l.n Conclusion of Lant ttFtr, the

Audtt Dlvlstonrs lncreasl"ng taxable sales by twenty-fLve percent ls l"nproper.
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In additlon, the Audtt Divl"sl"onrs estlmate of taxable sales for thls perlod ls

excessive. Therefore, the estlmate of taxable saLeg for the perlod Mareh I'

1983 through March 15, 1983 ls reduced to $11000.00 and tax due for thle perlod

ls  reduced to  $70.00  (7  percent  o f  $ t ,000.00) .

I .  That the petLt lon of Leonard J.  Bartos dlbla Bobblers Restaurant ls

granted to the extent lndtcated ln Conclustons of Law rrDrr, rrFrr, ttctt aod ttHtt;

that the Audlt Dlvlsion ie dlrected to nodlfy the Notlce of Determl.nation aad

Demand for Payment of SaLes and Use Taxes Due l.ssued JuLy l, 1983 accordlngly;

and that, except as s,o granted, the petltlon ls ln all other respects denled.

DATED: Albany, New York STATE TAX COMMISSI0N

DEC 0 51980

COMMISS
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