
STATE OF NEW YORK

STATE TN( CO},IMISSION

In the Matter of the Petitl.on
o f

Ray Barret
Arret Companyr Inc.

for Redetermlnation of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per iod  5 l3L l9L .

AFTIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comissl.on, that he/she ls over 18 yearg
of age, and that on the 19th day of June, 1986, helshe served the withln notlce
of Decision by certlfled mall upon Ray Barret, Arret Company, Inc. the
petitioner in the wlthln proceedlng, by encloslng a true copy thereof tn a
securely seal-ed postpald lrrapper addressed as follows:

Ray Barret
Arret Company, Inc.
119 Ralsey Rd.
Stamford, CT 06902

and by depositing same encLosed ln a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the United States PostaL
Service within the State of New York.

That deponent further says
hereLn and that the address set
of the pet l t loner.

Sworn to before me this
19th day of June, 1986.

that the said addressee is the petltloner
forth on said nrapper ls the last known address

lster oat
Law sectLon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltion
o f

Ray Barret
Arret Companyr Inc.

for Redetermination of a Deflclency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  5 l3L l9L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly eworn, deposes and says that
he/she ls an enpJ-oyee of the State Tax Comrnlsslon, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he served the wlthln notice of
Decision by certlfled nail upon Jacob Wiesan, the representatlve of the
petitloner in the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Jacob Wlesan
M . F .  G r e e n e ,  P . C .
372 Flf th Ave.
New Yorkr NY 10018

and by deposltlng same encl-osed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
ServLce within the State of New York.

That deponent further says that the sald addressee is the repreaentative
of the petitioner herein and that the address set forth on sald ltraPper ls the
last known address of the representative of the petitloner.

Sworn to before me thls
19 th  day  o f  June,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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J u n e  1 9 , 1 9 8 5

Ray Barret
Arret Company, Inc.
119 Ralsey Rd.
Stanford, CT 06902

Dear Mr. Barret, :

Pl-ease t,ake notlce of the DeclsLon of che State Tax Commlsslon encloeed
herewith.

You have now exhausted your rlght of review at the adnl.nlstratlve Ievel.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax ConmlssLon may be instituted only under
Artlcle 78 of the Ctvl1 Pract,ice Law and Rul-es, and must be eorn'nenced l-n the
Supreme Court of the State of New York, Albany Countyr nithln 4 nonths from the
date of thls not ice.

Inqulrles concernLng the conputation of tax due or refund aLlowed ln accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

Petitloner I s Representatlve :
Jacob l,Il"esan
M . F .  G r e e n e ,  P . C .
372 Flf th Ave.
New York, NY 10018



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t {on

of

RAY BARRETT
ARRETT COMPAI{Y, INC.

DECISION

for Revtslon of a DeternLnatl"on or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perl .od 5/3Ll8L. :

Pet l t l .oner,  Ray Barrett ,  Arrett  Company, Inc.,  119 Ralsey Road, Stanford,

Connect lcut 06902, f lLed a pet l t lon for revlslon of a deternlnat lon or for

refund of sal-es and use taxes under Artlcles 28 and 29 of, the Tax Law for the

per lod  May 31 ,  1981 (F l le  No.  40970) .

A hearing was held before Sandra F. Heck, Hearl"ng Offlcer, at the offlcee

of the State Tax Comnlsslon, Two Idorld Trade Center, New York, New York on

February 26, 1986 at 2245 p.m. Pett t loner appeared by Mark F. Greene, P.C.

(Jacob WLesan). The Audlt Dlvlslon appeared by John P. Dugan, Eeq. (Aone W.

Murphy ,  Esq. r  o f  counseL) .

ISSUES

I. Whether a boat purchased by petttlooer lra€r dell.vered outslde Nelt

York State and therefore not subJect to sales tax.

II. Whether sales and use tax on the purchase of a boat was legally due

and patd to the State of Connecticut wlthout rlght to refund, thereby lnvoking

the reclprocal provisLons of sect lon 1118(7) (a) of  the Tax Law.

FINDINGS OF FACT

1. On August 25, 1982, the Audlt  Dl"vlsLon lssued to pet l t loner '  Ray

Barrett, Arrett Companyr Inc., a Notlce of Determl"natLon and Demand for
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Payment of Sales and Use Taxee Due, assesslng eales and use taxes under

Artl"cles 28 and 29 of, the Tax Law for the perl.od endl"ng May 31, 1981 ln the

amount of $5,696.67, together with penalt les tn the amount of $911 .47 and

in te res t  in  the  amount  o f  $740.57 ,  fo r  a  to ta l  o f  $7 ,348.7 I .

2.  Pet i t l .oner,  Ray Barrett ,  ls the presldent of Arrett  Company, Inc.,  a

DeLaware corporation forned for the purpose of ownlng and documeotLng the boat

at issue herel"n. Mr. Barrett has been a reeldent of the State of Connectlcut

slnce October,  L97L.

3. As evldenced by the b111 of sale dated March 28, 1981' pet l tLoner

purchased a 1981, thlrty-three foot Carver boat named "statLon Break", IluLl

No. CDR 390460281-81, from Surfside 3 Marlna Inc. (herelnafter rrsurfslderr)  ln

Llndenhurst, New York. The boat was documented by the United States Coast

Guard, of f lc lal  no. 639982, on Decenber 11, 1981 by pet l t loner.

4. Pr lor to the pet l t loner taktng possession of the boatr Surfelde

prepared the boat for dell"very. Thls preparation, or "make ready tlme"

Lnvolves assenbLy of the boat, lnstallatlon of the engl.nes and preparatlon of

the eoglnes for operatlon. Followlng the "make ready tlmert, the boat ls taken

out for 15 to 30 mlnutes to ensure that lt ls runnlng properly. PetLtloner

speclfLed that the boat be dell"vered to hln ln Connectlcut to lnsure that the

boat was operattng properly and had 5 hours of running tlme to detect any

problems.

5. PetLtLoner nas lnforned, durLng

price of the boatr that Surfslde dld not

Connecticut. Petltloner then contracted

the negotiatLons over the purchaee

provide dellvery service to

wlth a Mr. lJllLiam F. Mlller of
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Bayslde, New York, to motor the boat from New York to Connecttcut and to

del lver the boat to pet l t loner tn Stanford, Connect lcut.

6.  0n May 14, 1981, Mr. Ml l ler del lvered the boac to pet l t loner ln

Stanford, Connectlcut. The keys had prevlously been glven to petitlooer at

Surfsl.de in New York. The balance of the purchase prlce ltas not pald by

petltloner untll the boat was delLvered ln good workLng order ln Connectlcut.

7 .  OnMay 24,1983,  pe t i t l -oner  reg ls te red  the  boat  w l th  the  Sta te  o f

Connect lcut and pald $6,075.00 of saleg and use tax to Connect lcut.

CONCLUSIONS OF LAW

A. That sect lon 525.2(a) (3) of  20 NYCRR provldes, in pert lnent part '  as

fol lows:

t tThe sales tax l .s a tdest lnat lon taxr,  that ls,  the point
of dellvery or polnt at whl"ch possesslon Ls transferred
by the vendor to the purchaser or deslgnee controls both
the tax lncldent and the tax rate.tl

B. That poseession of the boat wae transferred by the vendor to the

purchaserts desLgnee ln New York State. The fact that pet i t lonerta acceptance

of the boat was condltloned on the completlon of a successful shakedown crulee

from New York to Connectlcut ls not deternlnatlve for the purposes of sales tax

llabillty. Sectlon 1105(a) of the Tax Law imposes a tax on the recelpts from

every retall sale of tanglble pereonal property, except ae otherltlse provlded ln

Art lc le 28. The term sale ts def lned by sect ion 1101(b)(5) of the Tax Law as

"[a]ny transfer of t l . t le or poseesslon or both.. . ,  condlt l "onaL or othent iee, l .n

any manner or by any means whatsoever for a conslderatloo' or any agreemeot

therefor. . . r" .  The stacute speclf lcal- l -y provldes that a sale occura when el ther

tltLe g! possesslon ts transferred. In a conditl"onal sale transactlon, the sal-e,

for tax purposes, occurs upon dellvery not upon fl.nal paynent or coupletlon of
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contract (see Matter of N.Y. World TeLegran Corp.,  v.  McGoldr lck, 298 N.Y, 11

[1948];  Matter of  Jacques Francais Rare Vlol lns, Inc.,  State Tax Conmlgsl.on,

ocrober  5 ,  f984;  20  NYCRR 525.z ta l t2 l ) .  There fore ,  fo r  the  purpose o f  de tern ln lng

sal-es tax llabllltyr petltlonerts boat was dellvered ln New York State and ts

subject to sales tax under Artlcles 28 and 29 of the Tax Law, unless othentlse

exenpted.

C. That sect lon 1118(7)(a) of the Tax Law provLdee an exemptlon from

compensating use tax llablllty ln respect to use of property on whlch salee or

use tax was legally due and paid thereon, wlthout any rlght to a refund or

credLt thereof, to any other state whlch other Btate allowe a correapondlng

exemptlon for sales and use tax paid to New York State. Becauge the lssue ln

thts case lnvolves the Lnposltlon of sales tax, rather than compensatlng uee

tax, the reclprocl- ty provtslon of sect l .on 11f8(7) (a) of  the Tax Law ls

lnappLlcabLe.

D. That sectton 1145 of the Tax Law provldes for the lnposltlon of

penaltles for fallure to flle a return or to pay ovet any tax required by

Article 28 of the Tax Law. If, however, the Tax Conmtssion determlnes that

such fallure lras due to reasonable cause and not due to wlllful neglecte lt

may remLt all such penalty. Petltlonerts failure to pay sales tax ltaa due to

reasonable cause and not wllLfuL neglectr in that failure to pay was due to

good faith bellef that dellvery of the boat had been effected ln the State of

Connectlcutr 8s evLdenced by the payment of sales and use tax to that

Jur lsdl"ct lon.

E. That the petltlon of Ray Barrett and Arrett Conpany, Inc. te

granted to the extent indLcated ln Concluslon of Law "D"; the Audlt DlvlsLon
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is hereby dl"rected to nodlfy the Notlce of Determl"natLon and Demand for

Paynent of Sales and Use Taxes Due lssued August 25, L9823 and that' except, aa

so granted, the pet l t lon ls Ln al l  other respects dented.

DATED: Albany, New York STATE TAX COMMISSION

IUru 1e $86
PRESIDENT
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