
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Mark
dlb la  Mark 's

for Redetermlnatlon of
of a Deterntnation or
under ArtLcle(s) 28 &
Per lod 6/  L  l8L-8 /31 /82.

of the Petltlon
o f

Barbato
Sunoco Center

a Deflctency or Revision
Refund of Sales & Use Tax
29 of the Tax Law for che

AFFIDAVIT OF MAILINC

State of New York :
s ts .  :

County of Albany ?

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l"s an employee of the State Tax Comul"sgloo, that he/she 1g over 18 yEars
of age, and that on the 20th day of November, 1986, he/she served the wlthln
notlce of Declslon by certifled mall upon Mark Barbato, d/bla Markre Sunoco
Center the petltloaer tn the wlthic proceedlng, by enclosLag a true copy
thereof tn a securely sealed postpald wrapper addressed as follows:

Mark Barbato
dlb/a Markrs Sunoco Center
1425 Culver Rd.
Rochester, NY 14609

and by deposLting same enclosed
post offlce under the excluslve
Service wlthln the State of New

That deponent further says
herein and that the addrese set
of.  the pet l t loner.

Sworn to before ne thle
20th day of November, 1986.

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that che sal.d addre{rsee ls the petltioner
forth on sald nrapper l"s the laet knoltn address

Lzed to admLnLster oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Mark Barbato
a/Ula Markts Sunoco Ceoter

for Redetermlnation of a Deflclency or Revl"slon
of a Deterntnatlon or Refuod of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
PerLod 6 |  L /  8L-8 /  3L /  82.

AFTIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, betng duly sworn, deposes aad says that
he/she l"s an enployee of the State Tax Co mlssLon, that he/she le over 18 yeare
of age, and that on the 20ch day of November, 1986, he served the wlthln oottce
of Declslon by certtfled nall upoa Carl A. Nannt, the representative of the
petLtioner in the nlthln proceedLng, by encloslng a true copy thereof 1o a
securely sealed postpaid nrapper addressed as follows:

Carl A. Nannl
273 Lake Ave.
Rochester,  NY 14608

and by deposltlng
post offlce under
Servlce wtthin the

That deponent
of the pet,itl.oner
last knonn address

same enclosed ln a postpald properly addressed wrapper la a
the exclusive care and custody of the Unlted States PostaL

State of New York.

further says that the sald addressee ls the rePresentative
heretn and that the addreas set forEh oo sald ltrapper ls the

of the representat lve of the petLt loner.

Sworn to before ne thls
20th day of November, 1986.

pursuant to Tax Law sectl"on 174
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Novenber 20, f986

l{ark Barbato
dlb/a Mark's Sunoco Center
1425 Culver Rd.
Rochester,  NY L46O9

Dear Mr. Barbato:

Please take notice of the D€clsLon of the State Tax Comlssion eoclosed
herewlth.

You have now exhausted your rlght of revtew at the adnlnlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revtew ao
adverse declstoa by the State Tax Commlsslon may be lnstltuted only under
Article 78 of the Ctvll- Practtce Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonthe from the
date of thls not ice.

InquLrles concernlng the conputatlon of tax due or refund allowed ln accordance
rrtth thls decLston uay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Agsessment Revlelr Unl"t
Butldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: TaxLng Bureaurs Representattve

Petltloner r s Representatlve :
CarL A. Nannl"
273 Lake Ave.
Rochester, NY 14608



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

MARK BARBATO
DIB/A MARK'S SUNOCO CENTER

for RevLslon of a Deternlnaclon or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod June I'
through August 31, L982.

1.  On JuLy 15,  1983,

and Demand for Paynent of

the Audit Divislon lssued

Sales and Uee Taxes Due co

DECISION

a Notice of DcternLnatlon

Markts Sunoco Center

Refund 3
28 and,29
1981  :

PetitLoner, Mark Barbato dlbla I'trarkrs Sunoco Center' 1425 Culver Road'

Rochester, New York 14609, flled a petLtlon for revlslon of a determtnatloa or

for refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax taw for

the perLod June 1, 1981 through August 31, f982 (Fl le No. 45777).

A hearlng was held before TLnothy J. Alston, llearing Offlcer' at the

offLces of the State Tax Coumlssl.on, 259 Monroe Avenue, Rochester, New York'

on June 5, 1986 at 9:15 A.M., wtth al l  br iefs to be submltted by Septernbet 2'

1986. Petlt{oner appeared by Carl A. Nannl, P.A. The Audlt DLvlsLon appeared

by John P. Dugan, Esq. (James Del la Porta, Esq.r of  counsel) .

ISSUE

Whether a desk audtt of petlttonerra buelnese utlllzLng thlrd Party

l"nforrnatlon and lnduetry standard markups was Justlfl.ed and, lf eo' whethcr

petltloner hag provtded sufficLeot evldence to ltanant reductton or

cancellatl"on of the aegessment resultLag from euch audit.

FINDINGS OF FACT
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asserting addltlonal sales tax due ln the amount of, $26,135.83 pJ.us penalty and

lnterest for the pertod June 1, 1981 through August 31, 1982.

2. At all tines durlng the perl.od at lssue herein, Markrs Sunoco Center

was a proprLetary entlty owned and operated by petltloner, Mark Barbato. Markrs

Sunoco Center soJ.d gasollne, repair gervlce, and tlres, batteries and acoegsorl.eg

( "TBA' | ) .

3. On May 5, 1983 the CentraL Offlce Audlt Bureau of the Audlt Dlvieloa

('rCOABrr) nalLed a wrLtten lnquiry to petltloner advtelng petttloner that hls

sales tax returns lrere belng audlted and requestlng that he complete and retura

to the Audit Dlvislon a rrFillLng Statloa Questlonnalrerr whlch was enclosed nlth

the lnqulry. Sald questlonnalre requested lnfornatLon regardlng the operetlon

of petltloner's gas statlon, lneludlng petltloner's eelllng prlces and gaaollne

purchase information. The lnquiry also requeeted certain tax return

lnformatlon from petltloner.

4, Havl"ng received no reply to the May 5 inqulry, COAB sent a folLow-up

lnquiry to petltloner on June 14, 1983, requestlng a response co COABts prior

request wlthln ten days. COAB made no further effort to cootact petltioner

prlor to the tssuance of the notlce of determlnatlon referred to l"n Flndtng of

Fact  t t l f l .

Petltloner received both lnqulrl"ee fron COAB, but dtd oot respond.

Havl"ng recelved no response fron lts lnqulrtes, COAB counenced an

audLt of petltloner. COAB obtatned the gasolLne gallonage eoLd to petltloner

durtng the audlt perl"od fron petLtlonerrs dlstrl"butor, Sun 011 Company. COAB

assumed that gasoJ.ine purchased by petltloner durlng the audlt perlod was aleo

sold by petltl"oner. The galLonage of gasoll"ne purchased by petltloner was

determlned to have been sold by petltloner at the average statelrlde prtces.

5 .

6 .
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C0AB therefore nuLtiplied gal"lons purchased by the average selling prlce to

determlne petitLonerrs audited taxable sales of gasol-Lne durLng the audlt perlod.

It was the experlence of COAB personnel ln auditlng gas statlons that the ratlo

of sales of TBA and repalr services to gasollne sales ln New York was 382.

Accordlngly, COAB conputed petitlonerfg sales of TBA and repalr servlces

( ' rother salesr ' )  by nult ip ly ing pet l t lonerrs audlted gasol lne sales by 382.

7. The foregolng calculatlons forned the basLs of the notlce of deternln-

at lon referred to ln Findlng of Fact ' r1r ' .

8. At a pre-hearLng conference ln this matter petitloner produced certaln

records Lneluding gasoline purchase invoLces, repalr service Lnvolces, bl-weekly

inventory worksheets, and workpapers summarlzing petitionerts punp readlngs and

prlces at two-rreek Lntervals throughout the audlt perlod.

9. The Audit DLvision deternlned that the records suppLled by petitloner

at the pre-hearlng conference lrere lncomplete, but accepted the eelling prices

for gasollne as set forth by petltloner ln hl.s workpapers and utll-lzed sald selll.ng

prices to recalculate pet l t ionerfs audited gasol lne sales. Wtth respect to the

repaLr invoices submitted, the Audit Division determlned that the lnvoices

submltted for the month of July 1982 were complete and therefore recalcuLated

petitLonerrs audlted other sales by adding the sales tax charged on the lnvoLces

for July 1982 and nultlplylng that total by three to reach quarterly TBA and

repair service sales. The quarterly flgure was multiplled by the fLve quarters

comprislng the audit perlod to reach audlted other sales. Based upon the

foregoLng calculations, the addltlonal tax asserted due herein by the Audlt

DLvLsion was adjusted to $23,847.80, pLus penalty and lnterest.

10. At hearlng, petltLoner lntroduced gasoline purchase lnvolces from Sun

011 Conpany representlng its purchases of gasollne durlng the audlt perlod.

The gallonage llsted on the lnvolces submitted was ldentLcal to the lnformation
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provided to the Audit Division by the suppl-ler for 11 of the months at laaue.

Petitloner al-so introduced invoLces for TBA and repair servlce. No lnvolces

were introduced for the month of December 1981 through June 1982. Addltlonally'

petltioner introduced bi-weekly "Inventory Work Sheetsil detalllng seJ-ling prl.ces

and gasollne gal-Lonage lnformatlon.

11. Petltioner did not personally appear at the hearLng and no evldence wae

received attestlng to the completeneas or accuracy of the records which were

introduced.

L2. Petitloner contended that, lnasmuch as the lnitlal- notlce of

determination was based upon assumptlons of the Audlt Dlvislon, eald notlce ltas

lmproper. Petitioner further contended that the records subnltted were

complete and accurate and therefore the adjustments made at the pre-hearlng

conference lrere lmproper.

CONCLUSIONS OF LAW

A. That every person required to collect tax ls under a duty to keep

adequate records pertalning thereto and to make such records avallable for

examlnat lon by the Audlt  Divis ion (Tax Law SS 1135, LI42.5).  In turn, where'

as here, adequate records and lnformatlon are either not matntalned or are not

made available upon request, the Audlt Dl.vision may estlmate the amount of tax

due from such infornatlon as ls avall-able and nay resort to the use of external

lndices reasonably calcuLated to arrlve at a determlnatlon of tax llablllty

( T a x  L a w  S  1 1 3 8 [ a ] ) .

B. That glven petitionerts failure to respond to the two ltrl.tten lnqulres

nade by COA3, the use of estimatl-on procedures and externaL lndices as descrlbed

ln Findlng of Fact "6" llas appropriate (see Matter of Edwa4{ Perrettll ' State

Tax Commlssion, February 18, 1986). The Audlt DLvision thus had a factual basie
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for the lssuance of the notice of determlnatlon herein (see Matter of A & Vlclqq

Manufactur l .ng Co.,  Inc.,  State Tax Connlsslon, JuLy 18, 1984).

C. That petitloner has failed to ehow whereLn the asseeament and adJuatmetrts

-made 
!illth respect thereto as a result of the pre-hearing conference were lmproper.

There has been no showlng that the dtstributorrg records of petltionerfa purchaeee

as relLed upon by the Audlt Dlvlslon were Lnaccurate. In fact, the gasollne

purchaee invoices, submltted by petltloner at hearlng substantlally supPort the

* 
adcuracy of the distrlbutorrg recorde. Addltlonally, the repaLr eervice LnvoiceE

subnltted by petittoner nere clearly lneonplete, l.nasmuch as no lavolcee for

several months of the audlt perlod were submltted. The Audit DlvlsLonrs

adJustmeat to thls portlon of the assessment based upon involces subultted for

JuLy 1982 was therefore reagonable. Ftaally, ln vlew of Fladlng of Fact "l1",

the bl-weekly worksheets eubmltted at hearlng were not rellable records to satlsfy

the etatutory reguirements.

D. Thac the petltlon of Mark

regpects denled, and the notlce of

adJusted (Flndtng of Fact "9'r) ,  ls

DATED: Albany, New York

N0v 2 0 1s86

Barbato dlbla Markts Sunoco Center

determtnation dated July 15, 1983,

ln alL respects sustalned.

STATE TN( COMMISSION

1s

a3

ln all

PRESIDENT
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