
State of New York :

County of Albany :

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

B.K.  L iquors ,  Inc .

for Redeternl"nation of a Deflclency or Revl.sl.on
of a Determlnat,ion or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l79  -  LL l30 l8L .

AFFIDAVIT OF MAILING

ln a postpaLd properJ-y addressed wrapper tn a
care and custody of the United States Poetal
York.

that the sald addressee ls the petltioner
forth on sald lrrapper ls the last known addregg

ss .  :

Davl.d Parchuck/Janet M. Snay, being dul-y sworrl, depoeee and says that
he/she ls an enployee of the State Tax Connl.sslon, ithat he/ghe ls over 18 yeare
of age, and that on the 21st day of Aprt l ,  1986, he/ehe served the wlthln not l"ce of
dectslon by cert l f ied nat l  upon B.K. Llquors, Inc. the pet l t loner in the wlthln
proceedtng, by encl-oslng a true copy thereof tu a decurely sealed postpald
nrapper addressed as fol lows:

B.K.  L iquors ,  Inc .
1134 Kensington Avenue
Buf fa lo ,  NY L42I5

and by deposlting same enclosed
Post office under the excluslve
Servlce within the State of New

That deponent further says
hereln and that the address set
of che pet l . t ioner.

Sworn to
21s t  day

before ne this
o f  A p r t l ,  1 9 8 6 .

co
to admlnie oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

B.K.  L lquors ,  Inc . AFFIDAVIT OF MAILING

for Redeternlnatl"on of a Defl"cl"ency or Revislon :
of a Determinat,ion or Refund of Sales & Use Tax
under Art lcJ-e(s) 28 & 29 of the Tax Law :
f o r  t h e  P e r l o d  3 / L 1 7 9  -  l L l 3 0 / 8 L .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duJ.y sworrt, deposes and eays that
he/she ls an employee of the State Tax Commlgslonr that he/she ls over 18 years
of age'  and that on the 21st day of Aprt l ,  1986, he gerved the wlthin not lce of
deciston by certlfled nall upon Phtllp Celntker, the representatlve of the
petl"tloner in the wlthln proceedl.ng, by encLoslng 4 true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

Phlltp Celniker
Mlserendino, Krul l  & Fol1ey, P.C.
964 El l icott  Square Bldg.
Buffalo, NY 14203

and by deposltlng saue encLosed ln a postpald propdrly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Service wl"thin the State of New York.

That deponent further says that the said addrqssee is the representatlve
of the petitloner hereln and that the addrese set forth on saLd nrapper le the
last known addrese of the representatlve of the pegitioner.

Sworn to before me
21st  day  o f  Apr i l ,

thls
1 9 8 6 .

r lzed to
t to Tax Law

oaths
lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

A p r l l  2 1 ,  1 9 8 6

B.K.  Ltquors,  Inc.
1134 Kenslngton Avenue
Buffalo, NY I42I5

Gentl-emen:

Please take not lce of the declsion of the State Tax Co'nlsgton enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstrative l-eveL.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revielt an
adverse decl"sion by tbe State Tax ConnissLon nay be lnstituted only under
Artl"cle 78 of the Clvll Practlce Law and Rulee, and must be cor"menced in the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths fron the
date of thLs not lce.

Inquirles concerning the computatlon of tax due or refund allowed l"n accordance
with thls deciston may be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Eval-uation Bureau
Assessment Review Unlt
Bulldlng il9, State Canpue
Albany, New York 12227
Phone il (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc3 Taxing Bureaurs Representat lve

Petl"tl"oner t s Representattve:
Philip Celniker
Miserendlno, Krul l  & Fol ley, P.C.
964 El l lcott  Sguare Bldg.
Buffalo, NY 14203



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

B. K. LIQUORS, INC.

for Revislon of a Determination or for
of SaLes and Use Taxes under Artlcles
of the Tax Law for the Period March I'
through November 30, 1981.

t o

DECISION

Refund
28 and

L979

Peti tLoner,  B. K. Liquors, Inc.,  1134 KensLngton Avenue, Buffalo,  New York

142L5, fll-ed a petitlon for revisLon of a determlnation or for refund of sales

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perl.od March I'

1979 through November 30, 1981 (F1Le No. 41043).

A hearlng was hel-d before James J. Morr is,  Jr. ,  Hearing Off lcer,  at  the

off ices of the State Tax ConrmLssl.on, State Off lce Bul ldingr 65 Court  Street '

Buffalo, New York on JuLy 22, 1985 at 1:15 P.M. and wae contlnued to concluslon

at the same off ices on December 4, 1985 at 9:15 A.M., with al l  br lefs f l led by

January 7, 1986. Pet l t loner appeared by Miserendlno, Krul l  & Foley'  P.C.

(Phllip Cel-nlker, of counsel). The Audlt Divislon appeared by John P. Dugan'

Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUES

I. I{hether petitloner lras tLnel-y asseseed taxes for the perlods ended

lfay 31, L979 through November 30, 1981 lncl-uslve.

II. I,Ihether the Audit DLvislon properly treated as taxable petltlonerfg

clalmed sal-es to exempt organLzations.

FINDINGS OF FACT

1.  Pet l t loner  B .  K .

Buffalo, New York durlng

operated a retall l lquor etore ln

lssue.

Llquors, Inc.

the perlods at
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2. The Audlt Dlvlsion issued to petltloner a Notice of Determlnatlon and

Demand dated Septenber 17, L982 for the perlods ended May 31, L979 through

August  30 ,  1981 asser t ing  add i t iona l  tax  due o f  $11,684.12  p lus  ln te res t

accrued to the date of the not ice.

3. The Notlce of DetermLnatLon and Demand dated Septenber 17, 1982 was

urai l -ed to petLt ioner on or before September 17, 1982 by cert l f ied mal l-r  the

return recelpt therefor showlng dellvery thereof on September 18, L982.

4. That petitioners executed a rrConsent Extendlng the Perlod of Llnltatlon

for Assessment of Sal-es and Use Taxestt for the periods at issue authorlzlng

aasessment on or before September 20, L982.

5. That petitioner tinely protested the NotLce of Determlnatlon and

Demand assertlng addltionaL tax liablllty for the perlods ended May 31 ' 1979

through November 30, 1981.

6. An audit  of  pet l t lonerrs books and records was performed. The audit

report stated that the records of the busLness were found to be in ttfal.rtt

condition. However, saLd records had sustained water damage. The audltor

stated at the hearlng that the recordg of the busLness were generalLy ttgoodtt

and hls characterLzatlon of the records as belng ttfairt' was related more to the

water damage than towards a flndlng of any inadeguacy of sald records.

7. Pet i tLoner properly reported and pald sales tax upon al l  sales l t

consldered taxable. Llkewise, petitloner eholred an acceptable markup over the

costs of Lts purchases and l ts gross sales were therefore accepted as f l led.

8. Pet l t ionerts exempt sal-es ln the amount of $1161916.00 were denled

non-taxable status based upon a fail-ure to properLy substantiate salee ln auch

amount to exempt organizatlons resultlng in ihe tax clalmed due of $1L'684.L2.
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9. Petltloner reported a ratlo of. 897, taxable sales to LLZ nontaxable

sales on Lts sal-es tax returns, sald nontaxable sales soJ-ely repreeentlng sal.es

to exempt purchasers. Sald exempt sal-es represented approxirnately thfrty-nLne

(39) dl f ferent purchasers.

10. The audltor attempted thlrd party verlficatlon of sald exempt salee by

corresponding with the al-leged purchaser organlzatlons. Whlle eaid veriflcatlon

dld not substant late the amount of $116,916.00 ln exempt purchaees, at least 14

of the 39 organlzations contacted verlfl.ed maklng purchases fron petltloner.

Ll. That petltioner had on fl1e approximately 39 I'exempt organlzatlon

eert i f lcat ionsrr (Forn ST-119.1).  That the audltor checked the Departuent of

Taxatlon and FLnancets records and all of these certificatlons were properly

flLed with petLtloner in the sense that the organl.zatlons listed on the certl.fl.-

cations existed in the departments records as an exempt organlzatl.on pure'uant

to section 1116 of the Tax Law, the exempt organlzatlon certifl.cate ttnumberefl

llsted on each certificate correctl-y natched each of the naned organlzatlons,

and thus, on their  faces a1-1 appeared to be val ld cert i f icatLons.

12. I' lhenever a person made-purchases purportedly on behalf of an exemPt

organization for which petitloner had on flle a certfflcatlon, petltioner wrote

the name of the organization on the caeh reglster tape attributable to that

sal-e and then assoclated that tape l-n a f lle with the f llerl certlf lcate.

13. Pet l t loner 's exempt sales have decreased slnce the audlt  as pet i t loner

now requlres each purchaser to sign that they have authorLty to make purchases

on behal-f of and ln the name of the exempt organlzatlon and petltioner ia

finding that many purchasers are unable or otherwlee refuslng to so certlfy.
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CONCLUSIONS 0F LAI^I

A. That section 11,47(c) of the Tax Law provides that taxpayers may

consent to extend the tLne within which tax may be determined and if such tine

ls so extended the tax may be determLned at any time wl-thin such extended

perlod. Tax Law sect ion 1147(a)(1) provl .des ln pert inent part :

rrA notlce of determinatlon shall- be nalled pronptl-y by
registered or certlfied nail-. The malllng of such notlce
shall be presumptLve evidence of the receipt of the same by
the person to whom addressed. Any perlod of time whlch ls
determined according to the provislons of thls article by
the giving of notice shall connence to run from the date of
mal l- ing of such notLce.rt

The Notice of DeternLnatlon and Demand was properly nailed (and although not

determlnative was actually in fact dellvered) withln the extended perLod

authorized by petitioner ln which to to determLne its llablllty and the taxeg

were therefore timely determLned.

B.  That  sec t lon  1132(c)  o f  the in pertinent part Provlded:

t tUnl-ess.. . the purchaser pr ior to taking del ivery, furnlshes
to the vendor: any affldavlt' statement or addltional-
evidence, documentary or otherwLse which the tax comission
may require demonstrating that the purchaser is an exemPt
organization descrlbed ln sectlon eleven hundred sixteent
the sale shal-l be deemed a taxable sale at retall. Wtrere
such a certlficate or statement has been furnlshed to the
vendor' the burden of proving that the receiPtr amusement
charge or rent Ls not taxable hereunder shall- be solel-y
upon the customer. The vendor shal-l- not be required to
col l -ect tax from purchasers who furnish a cert l f lcate.of
resale or an exempt organizatlon statement in proper form.

C. That AlcohoLic Beverage Law Sect lon 100(5) prohlbl ts retal l -  l lquor

stores from extendlng credLt to purchasers.

D. That petitioner was furnlshed and dld so receive exempt organlzatlon

cert l f lcat ions in proper form. PetLt ioner,  belng a cash buslness, assoctated

each cash regist,er tape from a cash sale to each organizatlon with the certlflcate

Tax Law

* * *
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of such organizatlon which lt maintalned on flle. That though Part 529 of the

Connlssionrs Regulations may now, wlthln the neanlng and Lntent of sectl.on

1132(c) of the Tax Law, requlre that petl-tloner recelve addltl.onaL lnfotmation

from the exempt organizatlon purchaser, to wlt the lndlvidual purchaserEt names

and their authorlty to purchase on behalf of such organlzatLon, said regulatlons

nere not adopted and effective untll- November 24r 1982 and should not be

construed to rrretroactlvelytr require petitioner to have nalntained saLd additlonal

lnfornation concerning his cash sales ln prlor periods. Wttil-e petl.tloner nolt

must ascertaln additlonal lnfornatlon to complete exempt organlzatlon sale

transactions, absent a showLng of |tbad faithrr in originall-y accepting sal.d

certiflcates and naking sal-es pursuant thereto prior to the November 24, 1982

date, petitioner shouLd not be hel-d l-labl-e to pollce sald purchasers (see

Saf-Tee Plunbing v. Tu1ly,  77 A.D.2d 1).  PetLt loner is therefore released from

llablJ- i ty for col lect ion of the taxes at lssue pursuant to sectLon 1132(c) of

the Tax Law.

E. That the petitlon ls granted and the

cancel the Notice of Determlnation and Demand

DATED: Albany, New York

APR 2 11986

Audlt DivLslon Ls directed to

dated Septenber 17'  L982.

STATE TAX COMMISSION
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