
STATE OF NEW YORK

STATE TAX COMMISSION

:
o f

Arthurf  s Servlce Stat ion, i [nc. :

for Redeterminatl.on of a Defl.ciency of Revislon :
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the :
Per lod  3 l  I  17g- I t  130 I  81 .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davl.d Parchuck, being dul-y swornf deposes and says that he ls an employee
of the State Tax Comqlssion, that he ts over 18 yeare of age, and that on the
tTth day of January, 1986, he served the withln not l"ce of Decielon by cert l f led
mai l  upon Arthurfs Servlce Stat ion, Inc.,  the pet l t ioner ln the wlthln
proceedl"ng, by enclosing a true copy thereof ln a securely sealed poetpaid
wrapper addressed as fol lows:

Arthurts Servlce Stat l ,on, Inc.
3740 Broadway
New York, NY 10032

and by depositl"ng s€rme enclosed ln a postpald properLy addressed wrapper Ln a
post office under the excluslve care {nd custody of the United States Poetal
Servl"ce wlthin the State of New York.

That deponent further says that fhe said addreasee Ls the petitioner
herein and that the address set forth on said lrrapper Ls the last known addreee
of the pet i t ioner.

Sworn to before me this
17th day of January, L986.

nist,er oaths
pursuant to Tax Law sect lon L74



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of
o f

Arthurrs Service

the Peti.tion

Sta t ionq Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency Or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3 l  I  /7  g - IL  130 /  81 .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes
of the State Tax Commlsslon, that he ls over 18
17th day of January, 1986, he served the wlthLn
nail upon Darrel-I- L. Paster, the repfesentatlve
proceedLng, by enel-oslng a true copy thereof Ln
wrapper addressed as follows:

Darrel l  L.  Paster
Russo, Sllverman & Vitallano
140 Cedar Street
New York, NY 10006

and says that he ls an empJ-oyee
years of age, and that on the
not lce of Declslon by cert l f led
of the petLtloner ln the wlthln
a securely sealed postpald

and by depositlng same enclosed Ln a postpaid properly addreesed wrapper ln a
post office under the excLuslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addreasee ls the representatlve
of the petitioner herein and that the address set forth on said wrapper ls the
l-ast knonrn address of the representaltive of the petltioner.

Sworn to before me this
lTth day of January, L986.

ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

January 17, 7986

Arthurrs Service Stat lon, Inc.
3740 Broadway
New York, NY f0032

Gentlemen:

Please take nottce of the Decislon of the State Tax Con'misslon enclosed
herewlth.

You have now exhausted your rtght of irevl"ew ac the adnnlnistratlve leveL.
Pursuant to sectl"on(s) 1138 of the T4x Law, a proceeding ln court to review an
adverse decision by the State Tax Co4rnission may be instttuted only under
Article 78 of the Civll Practice Law rand Rules, and must be commenced in the
Supreme Court of the State of New Yofkr Albany County, wlthLn 4 nonths from the
date  o f  th ls  no t ice .

InquirJ-es concerning the computatlon of tax due or refund alLowed in aecordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxagion and Finance
Law Bureau - Lltlgatlon Unlt
Buildlng /f 9, State Canpus
Albany, New Yotk L2227
Phone # (518) +57-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pett" t ionerfs Representat ive
Darrel l  L.  Paster
Russo, Sl-l-verman & Vltaliano
140 Cedar Street
New York, NY 10006
Taxlng Bureauts Representative
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STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

ARTHURTS SERVICB STATToN, INC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Art ic lesr2S and, 29
of the Tax Law for the Period March L, 1977
through November 30, 1981.

DECISION

Petl t ioner,  Arthurrs Servlce Stat lon, Inc.,  3740 Broadway, New York, New

York 10032, f i led a pet i t lon for revlsion of a determlnat ion or for refund of

saLes and use taxes under Articles 28 and 29 of, the Tax Law for the period

March 1, L977 through November 30, 1981 (Fi le No. 42558).

A hearing was held before Dennts M. Gallther, Ilearlng Offlcer, at the

offices of the State Tax Connission, Two World Trade Center, New York, New

Yorkr on July 24, 1985 at 9:15 A.M. Pet i t l -oner appeared by Russo, Si lverman

Vltal iano, Esqs. (Darrel- l  L.  Paster,  Esg.,  of  counsel) .  The Audit  Divls lon

appeared by John P. Dugan, Esg. (Joseph Pinto, Esq.,  of  counscl) .

ISSUE

Whether the results of a fleld audit of petitloner, Arthurrs Servl.ce

Station, Inc., properly refl-ect addltlonal sales and use taxes due from sald

pet i t loner.

FINDINGS OF FACT

1. On Januarl  27,1983, folLowl.ng a f ie l-d audit ,  the Audlt  Divlelon

issued to pet l t ioner,  Arthur?s Servlce Stat ion, Inc.,  a NotLce of Determtnat lon

and Demand for Payment of Salee and Use Taxes Due for the perlod March 1' L979

through November 30, 1981 in the amount of $184,792.54, pLus lnterest.  Pet l t loner,



-2-

by l ts president,  Abder Isa, had prevfously executed a val ldated consent

al-Lowing assessment for the noted perl"od to be made at any tlme on or before

March  20 ,  1983.

2. By a Not ice of Assessment Review, hand dated Apri l  25, 1983, the Audlt

Divlsion advi"sed petitioner that the Above-noted assessment nas being nodlflcd

to include assessment of a penalty as we1L as l-nterest, rather than sinply

nlnimum interest.

3. Pet,it,ioner operatcs a gasollne service statl.on and automoblle repalr

shop located in New York City.  On or about December l l ,  1981, the Audit

Divlslon conrmenced a fleLd audit of petltlonerts buslness operation. Inltial

records glven to the audltor, whl"ch were not complete records' revealed that

both purchases and sales, per such records, exceeded sales reported per sales

tax returns by over one million dollafs. No saLes lnvolces were kept by

Pet l t ioner .

4. The Audit Divlslon obtained terificatton of petitl"onerrs purchages sf

gasoline and o11 fron Mobll OlL Company as petltlonerrs product suppller. The

audltor originaLl-y determined the fol-tr-owlng average gasollne markup Percenteges

from petitionerts posted pump prlces for January 5, 1982 and from a January 2,

1982 Mobi l  credlt  card blLl :

Type of Gasoline

Super Unl-eaded
Unleaded Regular
RcguJ-ar

Mark-up

L3.1457.
L4.7902
L3.2L77"

These markups were revised downward fOLl-owlng a post-audit conference based on

gas costs,  gross prof i ts and taxabLe seLl ing pr lces on January 3, L979, July 2,

1980, August 31, 1981 and January 5, 1982, wlth such revised markups belng as

fol lows:
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Type of Gasoline

Super Unleaded
Unleaded Regular
Regular

Mark-up

9 .612
8 .9 t7 .
7  . L7Z

5. Purchases of t l res, batter l .es and accessories ( t tT.B.A.t ' )  and parts '  ea

l- isted in worksheets provided to the auditor,  totaLled $41,619.00 and were

alLocated f i f ty percent to T.B.A. and f i f ty percent to parts.  Based on the

absence of documentation or other evidence of petitlonerrs markup percentages

on these ltems, the audltor, on the basl"s of experl-ence ln audite of el-ml"lar

gasol ine stat lons, narked up T.B.A, by 100 percent and parts by 200 percent.

6. Mobi l rs ver l f icat ion report  ref lected o11 purchases in the amount of

$411652.00. Agaln, tn the absence of records or other evidence from pet i t loner

regarding the markup amount on oilr Bnd relylng upon past audit experlence, the

auditor used a 60 percent markup on oil.

7. By applying the various noted markup percentages to the dollar amounta

of the dlfferent ltems purchased, the auditor arrived at audlted taxable salee

of $314131480.00, which amount exceeded reported taxable sales per returns by

$2,29L,47I.0O, thus resultlng in additlonal sales tax due l"n the amount of

$  1 8 3  , 8 3 8  . 4 3 ' ;

8. In addition to the foregolng the auditor noted, in revlewing flxed

asset purchases for the audtt period, the purchase of a tow truck and emlsslon

equlprnent at a doLl-ar anount of $1I,923.00 upon whl"ch no tax had been Pald.

Accordlngly, the auditor calculated use tax due thereon ln the amount of

$ 9 5 4 .  1  1  .

9.  Pet i t ioner appeared by i ts representat lve but did not of fer records or

other evidence to refute the nethodology utlLlzed or results of the lnstant

audlt .  Pet i t ionerts representat ive requested and received a perlod of thir ty
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days from the hearing date wl-thln which to file a brl-ef or, 
"ra"roattvel-y, 

to

notlfy the hearing officer lf thls matter had been resolved ln conJunctlon wl"th

a relat,ed court proceeding, thus obviating the need for a Conmission decislon.

Neither such not lce of resolut ion nor a br lef  have been received.

CONCLUSIONS OF LAW

A. That where, as here, complete, adequate and accurate records are

neither maintained nor presented upon request for audit, as required, lt ls

well settled that the Audit Dlvlslon may resort to sueh infornatlon as ls

available' l.ncLuding external indices, ln arrivl-ng at a reasonably calculeted

determinat ion of tax l iabi l t ty (Tax Law sect ions 1135 ,  LI42.5 and 1138).

B. That there has been no ehowlng by petlttoner that the results of the

audlt conduct,ed lrere erroneous, nor has petltioner provided any facts or

circunstances narrantl,ng reductl-on or abatement of the penalty inposed.

C. That the pet i t ion of Arthurts Service Stat ion, Inc. is hereby denled

and the Notice of Determl,natl"on and Demand for Paynent of Sal-es and Use Taxes

Due dated January 27, 1983, together with penal-ty (gee Flndlng of Fact r2f') and

lnterest,  is sustained.

DATED: Albany, New York

JAN t t 1s86
STATE TN( COMMISSION

PRESIDENT
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