
STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition
o f

Arnmart l{holesale Beer Distrlbutors, Inc.

for Redetermlnatlon of a Deflciency or Revislon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /1179-8 /3L /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng duly sworn, deposee and says that
he/she ls an enployee of the state Tax conmlsslon, that he/she ls over 18 years

of age, and that on the 17th day of Juner 1986, he/she served the within notice
of Decl-slon by certified mail- upon Arnmart Wtrolesale Beer Dlstrlbutors, Inc.
the petitioner Ln the withln proceedLng, bI enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as follolts:

Arnnart Whol-esale Beer Dlstrlbutors, Inc.
86-28 103rd Ave.
Ozone Park, NY LL4L7

and by depostting same encloeed in a postpaid properly addressed ltraPPer ln a
post office under the exclusive care and custody of the Unlted States PoetaL
ServLce wlthLn the State of New York.

That deponent further says that the sald addressee ls the petltl.oner
herein and that the address set forth on sald nrapper ls the last knoun address
of the pet i t toner.

Sworn to before ue this
17th day of June, 1986.

ter oat
Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
of

Arnmart Wholesale Beer Dlstrlbutors, Inc.

for Redeterml-nation of a Deflciency or RevLsion
of a Determl-natlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL179-813L182.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax ComLssion, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he served the within notice of
Decislon by certlfled nall upon Joseph Wlnston, the representatlve of the
petitloner ln the nithln proceedlng, by encloslng a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as follows:

Joseph Wlnston
274 Madtson Avenue
New York, NY 10016

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States PostaL
Servl.ce wlthin the State of New York.

That deponent further says that the said addressee ls the rePresentative
of the petitioner hereln and that the address set forth on sald ltraPPer Ls the
Last known address of the repreaentatLve of the petitioner.

Sworn to before me thLs
17th  day  o f  June,  1986.

lster oat
Law sectton 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17, L986

Arnnart l,lhoLesale Beer Distrlbutors, Inc.
86-28 l03rd Ave.
Ozone Park, NY LL4L7

Gentlemen:

Please take notlce of the DeclsLon of the Scate Tax ComLseton enclosed
herewlth.

You have now exhaueted your rlght of revlew at the adnlnistratlve level.
Pursuant to sectlon(s) ll38 of the Tax Law, a proceedlng tn court to revl.ew an
adverse decislon by the State Tax Conrmlssloo may be lnstltuted ooly uoder
Artl-cle 78 of the Civl1 PractLce Law and Rules, and must be co'nnnenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 monthe fron the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund alLowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation aod Flnance
Audlt Evaluation Bureau
Assesement RevLe!il Unit
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner t s Representative :
Joseph l,Ilnston
274 t'IadLeon Avenue
New York, NY 10016



STATE OF NET YORK

STATE TN( COMMISSION

:
In the l4atter of the Petltlon

o f
:

ARNMART WIIOLESALE BEER DISTRIBUTORS, INC. DECISION
:

for Revl.sl"on of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod March 1, L979
through August 31, 1982. :

Petltloner, Arnmart WhoLesale Beer Dlstrtbutors, Inc., 86-28 103rd Avenuer

Ozone Park, New York IL4I7, ftled a petLtlon for revlslon of a deternlnatlon or

for refund of saLes and use taxee under Artlcles 28 and 29 of the Tax Law for

the perlod March 1, 1979 through August 31'  1982 (Fl le No. 45680).

A hearlng was held before Sandra F. tteck, Hearing Offlcer, at the offl.ceg

of the State Tax ConmLsslon, Two World Trade Center, New York, New York, on

January 30, 1986 at 9:15 A.M. Pet l" t loner appeaf,ed by Joseph Wlnstoo'  P.C.

(Stanley Getzoff ,  Esq.,  of  counsel) .  The Audlt  Dlvls lon appeared by John P'

Dugan' Esq, (Mlchael J.  Glannone Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Dlvlslon enployed proper audlt technlqueg in deter-

rnlnlng petltlonerfs salee and use tax llablllty durlng the perlode in lseue.

II. Whether lt ls proper for the Audlt Dlvlslon to base l.ts audit on

externaL Lndices when lt receivee lnfornatlon that petltlonerre booke and

records have been selzed by anocher governmental agency.

III. Whether the Audl"t Dlvlsion correctly determlned that addLtlonal- sales

and use cax was owed by petitloner for the audlt perlod.
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FINDINGS OF FACT

1. On Aprt t-  27, 1983, as the result  of  a f ie l-d audit ,  the Audlt  Dtvls lon

lssued to pet l t ioner,  Arnmart Wholesale Beer Distr ibutors, Inc.,  a Not ice of

Determlnation and Demand for Paynent of Sales and Use Taxes Due ln the amount

o f  $ 5 , 2 6 3 . 8 5 ,  p l u s  l n t e r e s t  o f  $ 1 , 6 0 5 . 5 1 ,  f o r  a  t o t a l  d u e  o f  $ 6 , 8 6 9 . 3 6  f o r  t h e

perlod March 1, L979 to August 31, 1982.

2. Pet i t loner,  a wholesale beer distr ibutor ln Ozone Park, New York, ls

l-inited by the terms of its beer distrlbution l-icense (Type C wholesal-e) to

sel1 beer only at wholesale. As a result, the Audlt Divlslon dld not audlt

pet i t ionerrs sales, but instead l lnt ted Lts audit  to an examinat lon of pet l ' t ionerre

purchase and expense accounts.

3. In ApriJ-,  1982, the auditor met with pet i t ionerts accountant to

examine pet l t lonerfs books and records. At the meetlng, pet i t lonerrs accountant

produced petit,loner's general ledger and federal tax returns for the years

L978r 1979 and 1980, but faLled to produce any f lxed asset or exPense purchase

lnvoices. Based on the infornation made avallabLe, the auditor determlned that

petl.tloner had an addltlonal- sales and use tax l-tablllty in the followlng

areas: repair expense account, flxed asset acqulsltions and enployee consumption

I
of  p roduc t .  -

4. The audit methods and results wlth regard to the repair expense

account are more specif ical ly detai l -ed as fol lowa:

The auditor character lzed pet i t ionerfs tax l iabl l l ty solel-y as use tax.
The auditor deflned use tax as any tax that was orlglnally owed to a
suppller, but was instead pald directly to the state. In factr onl-y the
employee consumptlon was subject to use tax. The repaLr expenses and
f ixed asset acqusit lons were subJect to sales tax.
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(a) This category of expense Lnvolved expenditures by the petltloner to

malntaln and repair  i ts vehicles. Based on pet l t ionerrs fai lure to Produce

purchase invoLces for the entlre audlt period, the Audlt Divlslon decl.ded to

perform a test sample audit  for the period September, Octoberr and November, 1981.

The test perlod was chosen as representative of an average quarter.

(b) Fron pettttonerrs dlsbursement l-edger lt was deternlned thate durlng

the test perlod, petltloner made total expendltures for repalr expenses of

$5,680.08. Durlng the course of the auditr  pet l t ioner presented involcee ln

the amount of $2,34L.85, leaving repair expense dlsbursements ln the amount of

$3,338.23 for which pet i t ioner was unable to substant iate that tax had been

pa id .

(c) The auditor then calculated the percentage of the amount dlsbursed

fron the repalr expense account durlng the test perlod for whlch petltloner waa

unable to substantlate that tax had been paLd, resulting in a disallowance

percentage o f  58 .77  percent .

(d) The 58.77 dlsal-l-owance percentage was appl-ied to the total amount

disbursed from the repair expense account durlng the entire audlt perlod

($87r591.00) to arr ive at the amount of repair  expenditures on which sale8 tax

w o u l d  b e  l m p o s e d  ( $ 8 7 , 5 9 1 . 0 0  x  . 5 8 7 7  =  $ 5 1 , 4 7 8 . 0 0 ) .  T h e  $ 8 7 1 5 9 1 . 0 0  f i g u r e  w a s

taken frour petltionerrs federal tax returns for the audlt perlod prLor to

December, 1981, and from pet l t ionerts general-  ledger for the perl .od Decenber '

1981 to  August ,  1982.

(e) Durlng the audit period, the sales tax rate lncreased fron 8 Percent

to 8l percent, and applylng the two rates to the applicable guarters generated

add l t iona l -  sa l -es  tax  o f  $4 ,  133.93 .
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5. The next port ion of the audit  pertalned to f lxed a6set acqulsl t ions.

The auditor examl.ned all such acquisitlons durlng the audit perlod. PetLtioner

falled to provlde documentation that tax had been paid on the followlng expen-

dl tures whtch had been posted to l ts f lxed asset account:

Vendor

McCrory

McCrory

Frankfs Equipnent

Dan Mar

Date Amount

5-2-79 $ 3 ,000 .00

6-4-79 $  2 ,400 .00

Expl-anatlon

Purchase of truck traller
prlnclpally garaged ln a
42 jur lsdict lon.
No lnvoLce presented.

Purchase of truck traller
princl.pally garaged in a
47" jutLsdictlon.
Check was for $3,000, but
petitloner presented proof
that tax had been paLd on
$600 to the State of Georgla.

No lnvoLce presented.

For a 1977 tlack Truck
prLnclpal-Ly gataged ln a
42 ju r tsdLc t lon .
No involce presented.

a rate of 4 percent '  resuLt lng

6-5-79

L2- t4 -79

$  300 .00

$20 ,000 .00

Sales tax was imposed on the above purchases at

in the asaessment of $1,028.00 in tax.

6.. The final portion of the audlt concerned the assessment of use tax on

beer consumed by petitionerrs enployees. The basis for impositlon of such tax

Iras a statement by an officer of petLtLoner corporation that the employees

consumed approximately one case of beer per week. A case of beer was valued at

$7.00 per case and taxed at a rate of 8 percent,  thus yieldtng a tax of $7.28

per  quar te r  o r  $101.92  fo r  the  audLt  per lod  (14  quar te rs ) .

7.  lJ l th respect to the audit  of  pet l t lonerts repair  expense account,

petltioner challenged the use of lts federal- tax retutns to arrlve at the total

amount disbursed from the repair expense account when the general ledger had
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been made available to the auditor. Petltioner falled' however' to present a-ny

evldence to establish that the flgure used by the auditor was lnaccurate.

8. With respect to that port ion of the audLt relat ing to the acqulsl t lon

of capital- assets, petltioner malntained that a motor vehlcle cannot be registered

wlth the New York State Departnent of Motor Vehicles untll it ls proven that

the appllcable tax has been pald, Petitloner dld not present any evldence that

the vehicles were registered, nor dld tt preaent any docunentary evidence that

sales tax had been paid. In the case of the acqul-si t ion of a f latbed trai Ier2,

petitLoner testifled that no sales tax had been pal.d because the vehl.cle wae

never registered.

9. Petltloner claimed that the transactlon wlth Dan Mar (g Findlng of

Fact rr5rr ,  supra) for $20,000.00 was never compl-eted, but fal led to present any

documentation to support its cl-alm, despLte its admlsslon that Dan lIar was

st i l l  in business and could be contacted.

10. Petitioner claimed that it was unabl-e to provlde documentatlon that

sal-es tax had been paid on the repatr expenses and capital asset acquisitlons

because all of lts books and records have been subpoenaed by the New York Clty

Beverage Tax Unlt prior to the cormencement of the audlt. Petitloner faLled to

present the subpoena or any other documentatlon to lndlcate which records had

been selzed or the perlod covered by the sel .zed records.

11. On March 31, 1982, the audLtor contacted the New York City Beverage

Tax Unit and was informed that they possessed petLtlonerrs sales invol.ces for

the period August,  1980 through August,  1981, and pet i t lonerrs bank statementa

Thls purchase
expense rather
not affect the

had been erroneously llsted by petlttoner as a repalr
than the purchase of a capital asset. Thls error does
results of the audlt ln any event.
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for the perlod December, 1977 through August, 1981. Because sales were not at

lssue in the audl-t, the Audit Dlvision dld not pursue obtainlng thls Lnfotmatlon

from the clty agency.

L2. Petltl.oner also clained that records were unavailable because of flve

break-ins to petitionerrs premLses. No evidence nas presented to document the

break-lns, the tine of their occurrenee or what was taken.

13. With regard to the use tax imposed on employee consumptlon of beer,

petitLoner dld not deny that lts employees consumed beer, but asserted that no

use tax was due because the employees rrere, in effect, steallng the beer from

pet l t ioner .

CONCLUSIONS OF LAW

A. That section 1105 of the Tax Law lmposes sales tax on the rrrecelpts

fron every retall saLe of tangible personal propertytr and on the sale of

certain speclfied servlces, includl.ng rrnaintaining, servicing or rePalrlng

tangible personal- property.rt Where a customer has failed to pay salee tax to

the person required to col lect the same, sect ion 1133(b) of the Tax Law requires

the customer to fll-e a sales tax return and pay such tax directly to the tax

cornnission.

B.  That  sec t lon  1138(a) (1 )  p rov ldes ,  in  per t lnent  par t ,  tha t :

I t I f  a return required by thls art ic le is not f l led'  or i f  a return
when filed is incorrect or Lnsufficlent, the amount of tax due ehaLl-
be determlned by the tax comrnisslon from such lnformatlon as nay be
avai l -able, I f  necessary, the tax may be est lmated on the basLs of
external indices, such as stock on hand, purchases, rental  paid'
number of rooms, Locatlon, scal-e of rents or charges, comparable
rents or charges, typeg of accomodatLons and servlce, number of
employees  or  o ther  fac to rs . . . t ' .

C. l,lhere records are not provided or are inconplete and sufflclent, lt is

the duty of the State Tax Conmlssion to select a method reasonably calculated

to reflect the sales and use tax due and the burden then rests uPon the taxPayer
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to demonstrate by clear and convincing evldence that the method of audit or the

amount of tax assessed was erroneous. (Surface Line Operators Fraternal Organlzationr

I n c .  v .  T u l - l y ,  8 5  A . D . 2 d  8 5 8 ,  4 4 6  N . Y . S . 2 d  4 5 1  [ 1 9 8 1 ] )

D. That the Audlt DLvislon was Justified ln its use of external indices

to determine petl.tionerts sales and use tax l-lablltty where petltLoner falled

to substantiate that tax had been paid and fail-ed to show what efforts lt made'

i f  anyr to obtain l ts or lglnal  records, or photocoples thereof '  f rom the New

York City Beverage Tax Unit. (ggg, Matter of American Cars R Us, Inc.' State

Tax Connlssion, February 6, 1986)

E. That petitioner fall-ed to sustain lts burden of establishlng any error

in the audlt procedures employed by the Audit Divislon or that the anount of

tax assessed was erroneoua.

F. That sect lon 1110 of the Tax Law provides, ln pert inent part '  that:

f'Except to the extent that property or servf.ces have already been or wlL1
be subJect to sales tax under thLs art ic l -e,  there ls hereby inposed.. .a
use tax for use wlthin thls state.. . ;  (A) of any tanglble personal property
purchased at retal l - .  .  .  t t .

Sect lon 1101(b)(7) of the Tax Law def lnes "uset 'as the exercise of any r ight or

power over tanglble personal- property by the purchaser thereof and includes any

comsumption of such property. Therefore, petttioner ls lLabl-e for use tax on

the beer consumed by lts enployees. PetitLoner faLled to establ-ish that lt was

entltled to an exemptLon from imposition of use tax.
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G. That the petLt ion of Arnnart  Wholesale Beer Dlstr lbutors, Inc. ls

denied and the Notice of DetermLnatl.on and Demand for Paynent of SaLes and Uee

Taxes Due lssued AprLL 27, 1983 ts sustained.

DATED: A]-bany, New York STATE TAX COMMISSION

JUN 1? 1980
PRESIDENT
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