
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Arco Mlnl Mart,
Edson E. & Gertrude Evans

AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflclency or Revlsion
of a DetermLnation or Refund of Sales & Use Tax :
under Arttcle(s) 28 & 29 of the Tax Law for the
P e r i o d  9 l I l 7 9 - 5 1 3 1 l 8 1 .  :

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comisslonr that he/she is over 18 years
of ager and that on the 3rd day of July, 1986, he/she served the within notlce
of Decislon by certifl-ed mail upon Arco Minl Mart, Edson E. & Gertrude Evans
the petitioners ln the within proceedLng, by encloslng a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follorts:

Arco Mlnl Mart
Edson E. & Gertrude Evans
4328 HarLem Rd.
Snyder, NY 14226

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on said wrapper ls the last known addreee
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Arco Mini Mart,
Edson E. & Gertrude Evans

for Redetermlnation of a Deficlency or Revlslon
of a DeterminatLon or Refund of Sales & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law for the
P e r l o d  9  I  L  / 7 9 - 5  l 3 r l 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrml.ssion, that he/she ls over 18 years
of age, and that on the 3rd day of July, 1986, he served the withln notlce of
Decislon by certlfied nail upon Nell Welnberg, the representatlve of the
petLtloners in the within proceedlnB, bI encloslng a true copy thereof in a
securely seaLed postpaid wrapper addressed as follows:

Nell ! 'Ieinberg
305 Brisbane Bldg.
Buffal-o,  NY 14203

and by deposLting same encLoeed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petltloner herein and that the address set forth on sald ltrapPer is the
Last known address of the representative of the Petitioner.

Sworn to before me this
3rd day of July,  1986.

to
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July 3, 1986

Arco Mlnl Mart
Edson E. & Gertrude Evans
4328 Harlem Rd.
Snyder, NY L4226

Gentlemen:

Please take notice of the Decisl"on of the Scate Tax Conmtsslon encloeed
herewlth.

You have now exhausted your rlcht of revLew at the adnLnlstratlve level.
Pursuant to sectlon(s) 1138 of-the Tax Law, a proceedtng ln court to revl"elt an
adverse declslon by the State Tax ConnlseLon nay be lnstituted only under
Artl.cle 78 of the Clvll Practlce Law and Rules, and must be comnenced la the
Supreme Court of the State of New York, Albany Countlr nithln 4 nonthe fron the
date of thls not lce.

Inguirles concernlng the computatton of tax due or refund aLlowed ia accordaace
with thls declelon nay be addreesed to:

NYS Dept. Taxatl.on and Finance
Audit Evaluacion Bureau
Assessment Revlew UnLt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs RepresentatLve

Petltloner I s Representatl,ve :
Nell Welnberg
305 Brlsbane Bldg.
Buffalo, NY 14203



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetltLon

of

ARCO MrNr MART,
EDSON E. and GERTRUDE EVANS

for Revlslon of a DeterninatLon or for Refund
of SaLes and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod September 1' 1979
through l4ay 31, 1981.

DECISION

PetLtloners, Arco Mlnl Mart, Edson E. and Gertrude Evans, 4328 Harlem Road,

Snyder, New \ork L4226, flled a petltlon for revlslon of a deternlnatlon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod September 1, 1979 through May 31, 1981 (Fl le No.42264).

A hearLng was held before Jemes J. Morrls, Jr., Hearlng Offlcer, at the

offices of the Stat,e Tax Cornmlsglon, State Office Bulldlng' 65 Court Street'

Buffalo,  NewYork on February 28, 1986 at 9:15 A.M. Pet l t ionere aPpeared by

Nell Welnberg, Esq, The Audlt DivieLon appeared by John P. Dugan' Eeq.r

(Deborah J. Dwyer,  Esq.e of counsel) .

ISSUE

Whether petltloner Gertrude Evans was an owner or partner of Arco Mlol Mart

and cherefore Llable for saleg tax aseessed.

FINDINGS OF FACT

l. On October 2L, L982, the Audlt Dlvlslon issued a Notlce of Determlnatlon

and Demand for Paynent of SaLes and Uae Taxes Due agalngt rrEdson E. and Gertrude

(slc) Evans d/bla Arco Minl  Martrr  for total  addlt lonal tax due of $68'606.44 and

penal- ty of $16r887.89, plus lnterest.  The perlod for which the aesessmeot l tag

issued was September 1, 1979 through May 31, 1981. The explanatlon for the



-2 -

assessment nas "(slLnce you have not subnttted your records for audlt as

required by Sectlon LI42 of the Tax Law, the folLowLng taxes are deternlned to

be due in accordance wLth the Tax Law, and are based upon avallabl-e records and

lnformation.rl

2. The assessment was based on thlrd party veriflcatlon of gaeoLine sal-ee

furnlshed by AtLantic Richfield. Petitloners do not contest the a,mount of the

asseasment, or the liabillty of Edson E. Evans. It was sclpulated at the

hearlng that the oaly {ssue remalnl.ng lras the ltablLity of Gertrude Evans.

3. PetLtLonere Edson E. Evans and Gertrude Evans flled a certlficate of

conducting buslaess as partners in the Offlce of the Erle County Clerk on

August 7' L978. The name of the business was Evane Arco MLnl Mart. The

business aold gasolLne, groceries and other ltems.

4. The buel"ness waa reglstered with the Sales Tax Bureau of the Department

of Taxatton and Flnance. The valldatlon by the Salee Tax Bureau ls dated

June 7, 1978. Edson E. Evans and Gertrude Evans were lisced on the certlflcate

as the ordnere of the business. OnJ-y Mr. Evansr soclal securlty number ls shown

on the regl"stratl"on form.

5. On November 3, L978, Edson E. Evans and Gertrude Evane executed aod

acknowLedged a Certlflcate of DLscontl"nuance of Buslness as partners under the

name of Evans Arco Ml"nl Mart and on the same date Edeon E. Evane flled a

certlflcate of conductLng buslness under aa assumed name as an l.ndlvldual l.n

the Erle Couniy Clerkrs Off lce.

6. The lease for the businees premises at. 2977 Nlagara Falls Boulevard 1o

Anherst, New York, was ln the name of Edson E. Evans. Gertrude Evans waa not

named on the lease.
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7. Durlng the perLod at lssue, petltioner Edson E. Evana ltaa a school

teacher. He lrorked ln the store after school, in the evenlngs and oo weekeods.

Gertrude Evans worked ln the store fron approxlnateLy 9:00 A.M. to 2:00 P.M.

dal"ly, when she would return home to care for thelr three echooL age chlLdren.

8. PetLtioner Edson E. Evans managed the busl"ness on a day-to-day baeie.

He hired and flred enployees, dealt wlth Atlantlc Rlchfleld representatives aod

dld nost of the orderLng for the buslness.

9. The federal  Schedul-e rC'attached to pet l t lonersr 1980 Federal  Income

Tax Return shows the proprietor of the business to be 'rEdgoc Evanstt.

CONCLUSIONS OF LAW

A. That under sectl"on 1133(a) of the Tax Law, every person requlred to

coLlect sales or use tax ls personall-y 1lab1e for the tax lmposed, collected,

or requlred to be collected.

B. That sect lon 1l3l(1) of  the Tax Law provldes as fol lows:

t t tPersons requlred to col lect tax or person requlred to
coll-ect any tax lnposed by this artLcler shall Lnclude:
every vendor of tanglbLe personal property or servlcee;
every reclplent of amusement charges; and every operator of
a hoteL. Satd terms shall aLso lnclude any offl"cer or
employee of a corporation or of a dissolved corporatlon who
as such offlcer or employee Ls under a duty to act for such
corporatl"on ln complylng wl"th any requlrement of thls
artlcle and any member of partnership."

C. That petitloner Gertrude Evans ts not a "vendor" as such tern ls

def lned ln sect lon 1101(b)(8) of the Tax Law. Thus, ehe would be l lable for

the tax assessed onl-y lf she were a member of a partnershl.p agalnst whl.ch tax

was aseessed.

D. That petltioner Gertrude Evans ceased to be a partner of Evane Arco MLnl

Mart on November 3, 1978. She wae not a partner during the audlt perlod and

thus Ls not llable for the taxes assessed.



E. That the pet l t ion

granted to the extent that

of Sales and Use Taxes Due

Gertrud Evans. The Notlce

Use Taxes Due is sustaLned

DATED: Albany, New York

JUL 0 31980
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of Arco MLni Mart, Edson E. and Gertrud Evans' is

the Notice of Deternination and Demand for Paynent

is cancell-ed insofar as lt applles to petltioner

of Determlnation and Demand for Paynent of Sales and

insofar as it applies to petitLoner Edson E. Evans.

STATE TAX COMMISSION

PRESIDENT
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