
STATE OF NEW YORK

STATE TAX COMMISSION

In the l.latter of the Petltlon
of

APOG Foods, Inc.

for Redeternl.natlon of a Deficlency or Revision
of a Determination or Refund of Sal-es and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law for
t h e  P e r i o d  9  I  I  1 7 7 - I 2 l 3 I l  8 3 .

AFFIDAVIT OF }'AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet I'1. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 yearg
of age, and that on the 15th day of October,  1986, he/she served the wlthln
notlce of Declslon by certifled mall- upon APOG Foods, Inc. the petltloner ln
the wlthln proceeding, by enclosing a true copy thereof ln a securely sealed
postpaLd lrrapper addressed ag follows:

APOG Foods, Inc.
5800 S. Transit  Road
Lockport, New York 14094

and by deposltlng same enclosed
post offlce under the excluslve
Service wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l t ioner.

in a postpald properly addressed ltrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee Ls the petltloner
forth on sald lrrapper ie the last knolrn address

Sworn to before me thls
t5th day of October,  1

to adminigter oat
to Tax Law sect lon 174pursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

APOG Foods, Inc.

for Redeterminatlon of a Deficiency or Revision
of a Determlnation or Refund of Sales and Use
Tax under Article(s) Zg & 29 of the Tax Law for
the  Per lod  9  I  L  177-L2 l3L  I  83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornml-sslon, that he/she is over 18 years
of age, and that on the 15th day of October, 1986, he served the wlthln notlce
of Decision by certifled mall upon Gary GlowLsh, the representatlve of the
petitloner ln the wlthin proceeding, by encloslng a true copy thereof ln a
securely seaLed postpaid rilrapper addressed as follows:

Gary Gl-owlsh
355 Harlen Rd.
W. Seneca, NY

and by depositing same enelosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Service withln the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitloner hereln and that the address set forth on sald wraPper ls the
last known address of the representatlve of the petitioner.

Sworn to before me thls
15 th  day  o f  October ,  1986.

lster oat
pursuant to Tax Law section L74



S T A T E  O F  N E T ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  15,  1986

APOG Foods, Inc.
5800 S. Translt Road
Lockport, New York L4O94

Gentlemen:

Please take notice of the Declsloo of the State Tax CommissLon enclosed
herewlth.

You have now exhaueted your rlght of revlew at che adnlnlstrative Level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedLng ln court to revlelt an
adverse decislon by the State Tax CommLssl"on nay be lngtituced only under
Artlcle 78 of the Civll Practl"ce Law and Rulesr cnd muat be conmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this nottce.

Inqulrlee concerning the computation of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt EvaLuatlon Bureau
Assesgment Review Unl"c
Bulldlng #9, State Campus
Al-banyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureau's RepresenBatlve

Petltlooer I s Representative:
Gary Glowl"sh
355 Harlen Rd.
I'I. Seneca, NY



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the ltratter of the Petltloo

o f :

APOG FOODS, INC. 3 DECISION

for Revislon of a Determinatlon or for Refuad :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perl.od Septenber 1, L977 :
through December 31, 1983.

Petlttoner APOG Foods, Inc., 5800 Souch Translt Road, Lockport, New York

L4094, flled a petltlon for revislon of a determlnatlon or for refund of sales

and uee taxes under Artlcles 28 and 29 of, the Tax Law for the perlod Septenber 1,

L977 thtough Decenber 31, 1983 (Fl le No. 52237).

Aheartng was held before James J. Morr le,  Jt . ,  HearLng Off icer,  at  the

offlces of the State Tax CornnLgsion, State Offlce Bull-dlng, 65 Court Street,

Buffalo,  New Yorkr on Januarl  L4, 1986 at 1:15 P.!1.,  wlth addLttonal evidence

to be eubmltted by Februaty L4, 1986. Petltioner appeared by Gary Glowleh.

The Audlt Divislon appeared by John P. Dugan, Eeg. (Deborah J. Dnyer, Eeg., of

counsel) .

ISSUES

I. llhether the Audlt Dl.vislonrs denlal of exemptloa from lnpoeLtion of

sal-ee and uee taxes wlth respect to certatn purchases of electricity coasuncd

ln the operatLon of petitlonerts eupermarket was proper.

II. trilhether the nethod used by the Audlt Dlvl.sloo to determlne the aoouat

of exempt klLowatt-houre of electricl"ty consumed by certatn equlpment ln

petltLonerts supermarket lsas proper.

\
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FINDINGS OF FACT

1. On Septenbet 29, 1980, petitl"oner, APOG, Inc.r fl1ed an Appllcatlon

for Credlt or Refund of State aod Local SaLes or Use Tax clalmlng credit of

$11755.00 for sales tax pald on certain purchases of electr ic l . ty used by
I

petltloner durlng the period Septenber 1, 1,977 thtough Septenber 1, 1980'. The

clal"ned credlt was premised upon petl.tlonerrs contentLon thet the electrlcLty

at lssue nas consuned ln productlon and was therefore exempt from eales tax.

On lts sales tax returns flled subsequeot to the perl"od covered by lts refund

clalu, co'nrqenclng wlth the perlod ended February 28, 1981, and cooEioulng

through the period ended December 31, 1983, petltloner took credlt for sales

tax pald on sl"mll-ar purchases of electrlclty whlch petltlooer deternined had

been consumed ln productlon. Petitloner took $4,263.00 ln ta:r credlte on ltg

sales tax retuflre for the aforement,Looed periods. As a resuLt, the total

amount clalned hereln by pettttoner, lncludlng both eredlt sought by Petltloner

ln lts refund appllcatton and credlts taken by petitloner 9n lts sales tax

r e t u r n s '  l s  $ 5 , 0 1 8 . 0 0 .

2. On March 9, 1984 the Audlt Dl"vlelon adviged petltLoner that ltg clalms

for refund or credlt of sal-es tax pald on utllttLes had been reduced fron

$6,018.00, as clal .ned by pet l t loner,  to $2,264.97, fol lowing a revlew of

petitlonerfs appllcatLon and documeatatlon eubmitted ln support thereof. The

Audlt Divlsl"on deducted the amount of credl"t coDputed uo be due petltlooer for

the enttre perl"od (9/L177 - LZl3Ll83) frorn the anount of credit for eales tax

0n lts refund clatm, petlcl"oner excluded $f35.00 to tax paid on purchasee
relattng to hot lrater productton from the totaL pald' thug clalmlng a
credit  of  $1,620.00. The Audtt  Dlvls lon treated the ent lre amounc of
$1,755.00 as the refund clalm, however, and based all ltg calculatlons on
the larger amount.
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pald on utlllties actuall-y taken by petltloner on lts salee tax returns for the

perlod December l, 1980 through Decenber 31, 1983. This resulted ln an aeserttou

of addltional sales tax due ln Ehe amount of $1,998.03. Based upon thLg

deternlnatl"on, the Audlt Dl.vLeLon lssued to petitloner on Dlarch 9, 1984 two

nottces of determination and demande for pa)'nent of ealee aod uee taxee due

which granted petl"tLoner credlt of $990.52 fot the perlod Septenber 1, L977

through Noveuber 30, 1980 and asserted additlonaL tax due of $2,988.55 for the

Perlod December l, 1980 through Decenber 31, 1983. The net anount of additlonal

tax due fron petitl.oner as asserted by the Audlt DivlsLon wae therefore $1,998.03,

pLus tnterest.

3. At all tlmes durlng the perlod at lssue herein, petitLoner orvned and

operated a supernarket Ln Lockport, New York whlch lras open 24 hours per day.

Included anong the storefs operattons were oestr produce, del-l and bakery

departments. Petltlonerfs clalmed exenptlons were premlsed upon purchasee of

electriclty used to operate aome 23 separate pleces of equlpnent in use throughout

the store. The Audit Dlvislon granted exemptl"on from lnposltlon of eaLes tax

for purchases of electrlcl"ty wlth respect to 18 of the ltems ln questlon. The

AudLt Divl.elon dlealLowed, in ful1, exemptlon from sales tax rtLth resPect to

electricity purchases for three pieces of equlpnent l"n petltlooerte produce

department aod disallowed, ln partr exemptlon for electriclty purchaees for two

ltems ln petltloner's meat department.

4. The Audit Dlvlslonrs denlal of petitlonerte cLained credit wLth

respect to its purchases of electrlclty for the equlpment ln petltlonertg

produce departnent was prenlsed upon the Audlt Dl.vlelonfs position that such

electriclty was not consumed dlrectly ln the productlon process. Speclflcally,
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electrlcity consumed in operatlng the scale, vrrapper and produce cooler l.n

petlttonerrs gtorera produce department lras deemed nonexempt.

5. The scale ln petitlonerts produce department lras used to welgh customersr

purchases of produce. The wrapper rilas located behlnd a customer servlce

counter and wae used to package varlous products before such products rtere

placed ln open cases for sa1e. The produce cooler was located ln petltlonerrg

produce preparatl"on room, an area removed fron the cuatomer shopplng area. The

produce cooLer lras a closed case used to ntore produce at proper temperatureg

prior to placing such produce ouE for sale.

6. The Audlt Divlsion al-so reduced the length of average dally exempt

usage of petltlonerrs meat cooler and oeat preparatlon roou from petLtlonerrs

claLned 20 hours per day of usage to the Audlt Divl.el.on's assertlon of 18 hours

per day of exempt ,r""g.2. Thls reductlon.was premleed upon the Audit

Dlvlsl.onrs contentlon that the electrlcity coneumed by thoee two l.teme was used

partly for nooexenpt purpoaea. Speclflcally' che Audtt Dlvlsl.on eonteoded that

both of these items were used when the store was cl-oeed to store meat shlch had

prevlousl-y been placed out for eale.

7. Petitlonerte meat cooler wae ueed to store neat prlor to placlng such

meat out for sale. Petltlonerts meat preparatlon room was used to prepare

meata to be placed out for sale. Both the meat cooler and the neat preparatlon

room nere cooLed to temperatures necessary to preserve the meat purchaeed by

peEltioner until such tlme as it was sol-d to customers.

Both the meat
per day. The
for 24 hours.

cooler and the meat preparation room were ln use 24 hours
motors used to cool these areas, however' ltere not runotng

This resuLted tn petltloner's clalm of 2Q hours of ueage.
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8. Ia support of lts refund claim, petltloner subnitted to the Audit

Divislon a survey of the electrLcity consumptlon of each of the 23 plecee of

equLpnent for whl"ch petltloner clalned exemptLon nith respect to ite purchases

of electrlclty. The survey was prepared on petitLonerre behalf by Energy &

Value Coasultants, Inc., and eet forth a descrlptlon of each of the 23 lteme

together wlth lte respectlve make and nodel number. For 11 of the l,tens' the

survey set forth figures lndlcatLng each ltemrs horsepower, vol.tage, and

amperage. Wtth respect to 10 of the ltene, only voltage and amperage flguree

Itere provlded, and wlth respect to 2 of the lteme, only voltage ftguree were

provl"ded. Fl-nally, wlth respect to aLL 23 Lteme, the survey set forth kllowatt-

-hours of use, length of average dally usage and kllowatt-hours of uae per day.

The survey dld not lndlcate the manner by whlch the ftguree lndlcating klLowatt-

hourg of use were determlned.

9. After naklng ite determlnation as to whLch equlpment coneuoed electrlclty

directly l.n productLon, the Audlt Dlvlslon sought to determlne the proportlon

of petltlonerts purchaees of electrlcl"ty whl"eh qualifled for exemptlon from

sales tax. To nake thls determlnatlon, the Audit Divlslon flret caLcuLated

ktLowatt-hours for each plece of equtpnent nhlch tt had deternlned was ueed ia

productlon. With respect to each of the 11 items for whlch petl.tlonerts survey

llsted a horsepower fl"gurer the Audit Dlvlsion used that horsepower figure to

calculate kLlowatt-hours by the followlng fonnula:

Horsepowgt  - ' '

ffi 
= Kllowatt-hours

10. WLth respect to those ttems for which horsepower fLguree nere not Bet

forth Ln the Burv€lr but for whtch voltage and amperage flgurea ltere set forth'

the Audit Divislon used such voltage and amperage flguree to deternlne kllowatt-

hours by the foLlowlng formula:
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vo r t sxAnpe reg=K lLo l r a t t - hou rs---T00d'

11. Wlth respect to the one allowed ltem for whleh neither horeepower nor

amperage fl"guree lrere provlded, the Audlt Dlvlslon accepted the kllowatt-houre

flgure set forth Ln the survey ln naktng thelr deternlnatlons.

L2. The foruula set forth ln Findlng of Fact "9" was derlved from lnforna-

tton furnlshed to the Audit Division by the New York State Energy Offlce and

the United States Department of Energy and wae based upon a study of electrlc

motors rangtng from I to 125 horsepower and havLng an average efflciency of 85

perceot.

13, Havlng made its deternLnatton as to kl"lowatt-hours of exempt usage

conaumed by petltlonerrs equlpnent and the hours per day of such exeopt uaage,

the Audit Dl.vLslon then caLculated the ratlo of kLlowatt-hours of exeupt usege

to total kllowatt-hours of usage. Thte ratLo was then applled to the total-

amount of petltlonerts purchases of electrlclty to determlne Ehe amount of euch

purchases quallfylng for exemptlon. The Audlt Dlvlelon used petltlonerfg

utlllty bllls to determLae petltlonerts total kll.owatt-houre bf usage and lte

total purchases of electrlcity.

14. The horseporiler fl"gures for the 6 pLeces of equlpnent whlch l{eted such

lofornatlon ranged from 0.25 horsepolrer to 7.5 horeepower.

15. At the hearlng petLcloner conteoded that tts equl.pment ltas older thao

the equlpment upon whlch the Audlt Divisl.onts formula (ae set forth ln Fiodlng

of Fact "9") was based. Petltioner stated that the motors ln lte equipnenc

were therefore less efflclent than those upon which the Audlt DLvlelonrs

fornula was based. Petltioner claimed that, glven the snall slze and lneffielency

of the molora used ln the equl"pment at iseue, the klLowatt-hour calculatione

whlch were uade uslng the fornuLa gec forth ln Flndlng of Fact tt9tt Itere lnaccurate.
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Petlttoner further contended that caLculatlons utlllzlng the formula set forth

ln Flndlng of Fact 'r10'r woul-d result 1o a more accurate determtnation of

kllowatt-hours of electrl"cLty coosuned by the equipnent ln queetlon. Petltloner

falled to substantlate lts clain regardlng the age and relatlve loefflclency of

lts equl"pment.

16. 0f the 23 pleces of equlpnent for whlch petlcl"oner subnt"tted data

regardlng kllowatt-hours In ltg survey, petl.tloner used the fornula eet forth

ln Flnding of Fact "10" to determlne kllowatt-hours fot 6 of the ltems. Of the

17 remalnlng ltens, petltlonerts data dld not lndicate the basls for lts

kllowatt-hour determlnattone .

L7. At hearing petltioner submLtted photocoples of l"ts electrlc bllle for

the perlod September 1, 1983 through Decenber 31, 1983. These blil.s had not

prevLously been subnitted by petitloner and had not been utlLl-zed. by the Audtt

Dlvlslon l.n naklng lte determl.natlon ln thls matter.

CONCTUSIONS OF LAW

A. That sectlon 1115(e) of the Tax Law provldes for an exemptloa from the

sales and use taxes lnposed under sections 1105 and 1110 of the Tax Law ag

foll-ows:

"Fuel, gas, electrlclty' refrlgeratl"on and steam' and gas,
electrlc' refrLgeEatLorr- and gteam servlce of whatever
nature for uge or consumptlon dlrectly and exclueively ln
the productlon of tanglble pereonal propertyr gasr electrl-
clty, refrlgeratl"on or stEan, for sale, by nanufacBurlngr
processlngr assembllng, generatlng, refinlng' mlnLog'
extractlngr farmLngr agrlculture, hortlculture or ftorlcul-
tur€r shall be exempt fron the taxes tnposed under subdlvl-
slons (a) and (b) of sectiotr eleven hundred flve and the
compensatlng use tax lmposed under sectlon eleven hundred
ten. t t

B. That 20 NYCRR 528.22(c) provldes the fol-lowlng wl.ch reepect to sectlon

1115(c)  o f  the  Tax  Law:
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"(c) Dl"rectly and excl-usiveLy. (1) Dlrectly meane the
fuel, gas, electricl.tyr refrlgeration and steam and llke
servlces, and nust during the productlon phase of a process'
e i ther :

(r) operate exempt productlon nachlnery or equlpnent,
or

(11) create condLtlons necessary for productlon' or

(111) perform an actual part of the productloo

Process .

(2) Usage ln actlvltles collateral to the actuaL
production process is not deemed to be use dlrectLy ln
productlon.

* * *

(3)(1) Excluel.vely meane that the fuel ,  gasr electr lc i tyr
refrLgeratlon and steam and 1lke servLces are used ln total
(1002) Ln the product lon process.

(tl) because fuelr gaa el-ectrl"city, refrlgeration and steam
when purchased by the user are nornalLy recel.ved la bulk or
ln a contlnuous flow and a portl"on thereof is used for
purposes whlch would nake the exemptl.on lnappllcabLe to
such purchases, the user may clalu a refund or credLt for
the tax pald only on that portion ueed or consumed dlrectLy
and exclusLvely Ln productlon."

C. That ln vLew of the aforeclted statute and regulatlons, the Audlt

Dlvlsion properly denled exemption from eales tax for petltlonerre purchases of

electrlcLty consumed ln lts produce department by the equlpment described in

Findlng of Fact rr5rr. Petltl.onerrs gcale ls and wae a convenlence for Lte

customers, aLding petitloner ln the selllng and dlstrlbutlon of produce. The

scale le Ln no way related to the productlon process. Slntlarly, the wrapper

also serves petltloner Ln the dl"strl"butlon and sell-ing of produce. Io no way

does the wrapper effect a change ln the nature, ehape or form of the produce

(see 20 M|CRR 53I.2[e]) .  Ag to pet l t loner 's produce cooler,  thLs facl l icy ls

and was at all tlmes used for storage and therefore does not meet the excluslvity

requlremenc of 20 NYCRR 528.22(c)(3)(t)  and (11).  ConsequentLyr the Audlt
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Dlvlsloo properly denied exemptlon for purchases of electrlclty consuned by

thls equlpment.

D. That petlt,lonerre claimed average dal1y exempt usage of 20 hours for

its meat cooler and meat preparatLon room lras proper. Inasmuch as Petitlonerrg

store lras open 24 hours per day, the Audlt Dlvl"slonrs cootentlon that the neat

cooler and meat preparatlon room were uEed for nonexenpt purpoeee when the

store wae cloeed ls wlthout merlt. The Audit Dlvlsloor therefore, lmproperly

reduced the uaage fron 20 hours per day to 18 hours per day.

E. That the Audlt Dlvlslon properLy recalculated the klLowatt-houre of

exempt eLectrlcal uee consumed by the equl"pnent ln petitlonerfE store. Wtlle

petLtloner submltted a survey wlth apparent kllowatt-hours flgures for each

ltem of equlpment at lssue, petltlooer falled to eet forth the baste of lts

calculatlons. Petlttoner fatLed to egtablleh tte contentlon thet the motors

operatLng the equlpment at lssue were older and lesg effLclent than the Eotora

upon which the Audit Divl"slonrs formula was based. In addltlon, petttLooer

falled to establlsh the valldlty of tts survey. Flnally, at hearing Petltioner

argued for use of the formula set forth ln Ftndlng of Fact rrl0r' as the the noet

reasonable means by whlch to calcuLate kLlowatt-hoursr |et a revlew of petltlotrerts

calculatlons reveaLs that petl"ttoner only used the aforementloned fornuLa ln

calculatlng kllowact-hours for 6 of the 23 ltens of equlpment for which Petltlooer

sought exemptl.on herein. PetitLoner has thue falled to show whereln the Audlt

DlvLsionts calculations were lmproper or unreasonable and has further falled to

establlsh the reasonableness or accuracy of tts own calculatl.one.

F. That wlth respect to the eLectric btLls subnltted by petltloner at

hearlng, the Audlt Dlvlslon ls hereby dlrected to uttLlze such bllle to conpute
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the amount of tax credlt to which petltloner ls entltled ln accordance wLth

thts declslon.

G. That the petitlon of APOG Foods, Inc., ls grauted to the extent

lndicated l.n ConcLuslons of Law'rD[ and "Fr'; that the Audit Dlvlglon l.s hereby

dl"rected to recompute the notices of deterninatlon and demands for payuent of

sales and use taxes due dated March 9, 1984 tn accordance therewlth; and that,

except as so graated, the petltlon of APOG Foods, Inc. ls ln all respecte

denled.

DATED: Albany, New York

()cT I 51980,

STATE TA)( COMMISSION

PRESIDENT
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