
STATE OF NET,I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Michael Annarella
Off icer of East Meadow Shel l ,  Inc.

for Redetermlnatlon of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Per lod  3  |  I  |  79-LL  l3O /81 .

AFFIDAVIT OF I"TAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagel-und, beLng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 yearg
of age, and that on the 24th day of January, 1986, he/ehe served the withln
notlce of Decl-sl"on by certifted malJ- upon MichaeL AnnarellarOfficer of East
Meadow ShelL, Inc. the petittoner Ln the within proceedlng, by enclosing a true
copy thereof l-n a securely sealed postpald wrapper addressed as follows:

Mlchael Annarella
Off lcer ci f  East Meadow Shel l ,  Inc,
5  Ne i l  Dr .
Lake Grove, NY 11755

and by deposltl-ng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusl"ve care and custody of the Unlted States Poetal
Servtce within the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on said rrrapper is the last known addrese
of the pet l t ioner.

Sworn to before me this
24th d,ay of January' 1986.

lnister oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon
o f

I"Ilchael Annarella
Off lcer of East Meadow Shel l ,  Inc.

for Redetermlnatton of a Defl"clency or Revision
of a Det,ermination or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Perl-od 3 /  L /7 g- lL |  30 /8L.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlsslon, that he/she is over 18 years
of age, and that on the 24th day of January, 1986, he served the withln notLce
of Decisl-on by certlfied nail upon John R. Sinl, the representatl"ve of the
petltl-oner ln the within proceedinB, by encLosing a true coPy thereof ln a
securely sealed postpald lrrapper addressed as follows:

John R. Stnl
Kroupa, Neesham & Stnl
348 l' lain St.
E .  Setauket ,  NY 11733

and by depositing s€rme enclosed in a postpaid properly addreesed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sal"d addressee ls the rePresentatlve
of the petitloner herein and that the address set forth on sald ltraPper ls the
last known address of the representatl"ve of the Petitioner.

Sworn to before me thls
24th day of January, 1985.

to
)

xtzed
pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

January 24, L986

Mlchael Annarella
Off icer of East Meadow Shel l - ,  Inc.
5  Ne i l  Dr .
Lake Grove, NY 11755

Dear Mr. Annarel la:

Please take notice of the Decision of the Stat,e Tax Commlssion encloeed
herewith.

You have now exhausted your rlght of review at the admLnlstratlve level.
?ursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse declsion by the State Tax Conmlssion nay be lnstltuted only under
Artlcle 78 of the Civll Pract,ice Law and RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date of this not lce.

Inquirles concerning the computation of tax due or refund allowed Ln accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unlt
Butlding /19, State Canpus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Pet l . t ionerrs Representat lve
John R. Sini
Kroupa, Neesham & Sini
348 Maln St.
E .  Setauket ,  NY 11733
ATiID
Lllian M. Cronin
Cronin & Currey
2693 Middle Country Rd.
P . O .  B o x  B
Lake Grove, NY LL755
Taxlng Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the l"latter of the PetLtlon
o f

Michael Annarell-a
Off icer of East Meadow Shel l ,  Inc.

for Redetermination of a Deflclency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under ArtLcle 28 & 29 of the Tax Law for the
Per lod  3  I  L  /7g-LL  |  30  l8 t .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 24th day of January, 1986, he served the wlthtn notlce
of Decislon by certifled mal-l upon Lllian M. Cronln, the representatlve of the
petitioner ln the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid l rrapper addressed as fol lows:

Lilian M. Cronin
Cronin & Currey
2693 Middle Country Rd.
P . O .  B o x  B
Lake Grove, NY f1755

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the pet,Ltloner hereln and that the address set forth on saLd wraPper is the
last known address of the represent.atl,ve of the petitioner.

Sworn to before me thls
24th day of January, 1986.

Aitthorized to nlster oaths
Pursuant to T Law sect ion L74



STATE 0F N.EI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

MICHAEL ANNARELLA,
OFFICER OF EAST MEADOW SHELL, INC.

for Revislon of a Deterurl"natlon or for Refund
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period March 1, L979
through November 30, 1981.

DECISION

Peti t l "oner,  Michael AnnarelLa, of f icer of East Meadow Shel l ,  Inc. '  5 Nel, l

Dr ive, Lake Grove, New York 11755, f t led a pet l t lon for revlsion of a determlna-

tion or for refund of sales and use taxes under Articles 28 and 29 of the Ta:(

Law for the perlod March 1, 1979 through November 30, 1981 (FtI-e No. 45381).

A hearlng was held before Danlel J. Ranal-l-i, Hearlng Officerr at the

off lces of the State Tax Cornrnlsslon, Two World Trade Center,  New York, New

York, on December 3, 1985 at 10:45 A.M., ni th al l  br l -efs to be subnit ted by

January 17, 1986. Pet i t loner appeared by Ll l l lan M. Cronln, Esq. and John R.

Slni ,  C.P.A. The Audit  Divl .s ion appeared by John P. Dugan, Esq. (Lawrence A.

Newman, Esq. r  of  counsel) .

ISSUES

I. Whether pet l t lonerrs l iabl l i ty for so nuch of the taxes

the periods ended February 29, 1980 and prlor thereto was barred

of l in i tat lons.

in

by

l-ssue for

the statute

II. Whether petltioner rtras a person required to collect sales tax wlthln

the meaning and intent of  sect lons 1131(1) and f133(a) of the Tax Law for the

quar te r  ended May 31 ,  1979.
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FINDINGS OF FACT

1. 0n Apri l  20, 1983, the Audlt  Dlvis lon issued a Not lce of Determinat ion

and Demand for Payment of Sales and Use Taxes Due agalnst petitloner Mlchael

Annarel la,  as off lcer of East Meadow Shel- l ,  Inc. ( f rEast Meadow"),  in the amount

o f  $ 1 3 , 8 2 L . 7 4 ,  p l u s  p e n a l - t y  o f  $ 3 , 4 0 2 . 8 1  a n d  l n t e r e s t  o f  $ 4 , 9 0 1 . 3 9 '  f o r  a  t o t a l

due of f i22,L25.94 for the period March 1, 1979 through November 30, 1981.

2. On June 15, L982, East Meadordr by l ts president,  Mlchael MarLnel lo '

executed a consent extendlng the period of llnitatlon for assessment of sales

and use taxes for the perlod l"larch 1, 1979 through Februaty 28, 1980 to June 20,

1983. Pet i t loner did not execute a consent extendlng the perlod of l in l tat ion

as t,o his personal Liabllity nor was he an officer of East Meadow at the tlme

it  executed l ts consent.

3. Pet i t ioner 's assessment was reduced to $5r592.37 plus penalty and

lnterest at a pre-hearing conference as a result of l"nformatlon supplled by

East Meadow. Petitioner left the corporation on November 30' 1981 and accordlngly

the Audlt Dlvlsion assessed hin for only those quarters during whlch he was an

o f f l c e r .

4. Pet.Ltl"oner does not contest the amount of the assessment; rathef' he

maintains that the assessment for the period March 1, 1979 through Februaty 29,

1980 was beyond the perlod of linltation for assessment desplte the execution

of the consent extendlng the perlod by East Meadow. Petltloner argues that the

consent does not apply to him since he had left East Meadow prior to the

consentrs executton.

5. Petl-tioner also maintains that he is not liable for the quarter ended

May 31, 1979 because he did not become an off icer of East Meadow unt l l  May 29,

1981. The only evidence of this start lng date was a statement ln an aff ldavl t



f ron pet l t loner.  Pet l t loner did

he subnit any other documentation

East l"leadow.

-3-

not aPpear to test i fy

lndicatlng the date

at the hearing nor dl.d

he became an offlcer of

CONCLUSIONS OF LAW

A. That sect ion 1147(c) of the Tax Law provldes, ln part '  as fol lo\ , ts:

"(c) Where, before the explrat lon of the perlod prescr ibed
hereln for the assessment of an addltlonal- tax, a taxpayer has
consented in wrlting that such period be extended the amount of such
additlonal tax due may be determlned at any time within such extended
period. The period so extended rnay be further extended by conseotg
in wrl t ing nade before the explrat lon of the extended perlod.. ." .

B. That a consent ext,endlng the perlod of Ltnltatlon executed by a

corporation cannot bind a former offlcer who was not in any rtay affll-lated wlth

the corporatlon at the tine such consent was executed. Matter of OakLey M.

Gentry,  I I I ,  State Tax Cornrqlsslon, September 16, 1983. Slnce the consent in

the l-nstant matter lras executed by East Meadow after petitioner had left the

corporation and since petitioner did not personally execute a consent' no

assessment may be made with respect to petttloner for the perlod llarch 1, 1979

through February 29, 1980. The assessment was tlnely for the remalning perlods

during whieh petitloner waa an offieer of East l{eadow. Taktng lnto account the

reduct ions made at the pre-hearing conference, pet i t lonerrs l iabl l l ty for the

perlod March 1, 1980 through November 30, 1981 is reduced to $3'215.03 Plus

penalty and interest.

C. That ln vlew of Conclusl"on of Law rrBrr, it ls unnecessary to rule on

the second issue ralsed by pet l t loner.

D. That the petLtlon of Michael Annarel-la, as offl"cer of East Meadow

ShelL, Inc.,  is granted to the extent lndicated Ln Conclusl .on of Law "B";  that

the Audlt Divlslon ls directed to nodlfy the Notice of Determinatl.on and Denand



for Paymeoa o,

that,  except as

DATED: Albany,

-4-

Sales and Use Taxes Due tssued Aprtl 20, 1983 accordingl-y; and

so granted, the pet i t l .on ls ln al l  other respects denied.

New York STATE TN( COMMISSION

JAN 2 41980
PRESIDENT
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