
STATE OF NE!il YORK

STATE T$( COI,IMISSION

In the Matter of the Petitlon
o f

Aluml.num Co. of AmerLca

for RedeterninatLon of a Deflclency or RevLsLon
of a Determinatlon or Refund of Sales & Use Tax
under Article (s) 28 & 29 of the Tax Law for the
Per lod  9  |  I  /7  L -21  29  /84 .

and by depositlng same enclosed
post off!.ce under the excLusive
Servlce wlthin the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me thls
l5th day of September, L986.

AFFIDAVIT OF MAILING

ln a postpaLd properly addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the said addressee is the petltloner
forth on sald lrrapper ls the l-ast known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls en enpl-oyee of the State Tax Conmlsslon, that he/she is over 18 yedte
of age, and that on the 15th day of Septenber, 1986, he/she served the withln
notlce of DecLsion by certlfled nall upon ALumlnum Co. of America the
petitioner in the withln proceedlng, bI enclosl.ng a true copy thereof in a
securely seal-ed postpald lrrapper addressed as follows:

Alumlnum Co. of Anerica
1501 Alcoa Bldg.
PLttsburgh, PA L5219

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Alumlnum Co. of Amerlca AFFIDAVIT OF MAITING

for Redetermination of a Deflclency or RevLsJ-on
of a Determinatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 6' 29 of the Tax Law for the
Per lod  9  /  L  l7  I -2 /29  184.

State of New York :
s a .  :

County of Albany i

David Parchuck/Janet M. Snay, belng duly sworn, depoees and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she is over 18 yeats
of age, and that on the 15th day of September, 1986, he served the wlthln
notlce of Decislon by certlfled mail upon Paul R. Comeau, the representatlve of
the petitioner Ln the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Paul R. Comeau
Hodgson, Rugsr Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buffalo, NY 14203

and by deposlting
post off ice under
ServLce wlthln the

That deponent
of the petLt loner
last known address

same e*rclosed in a postpaLd properly addressed wrapper ln a
the excluslve care and custody of the Unl.ted States Postal

State of New York.

further says that the sal-d addressee ls the repreaentatlve
hereln and that the addresa set forth on eaLd ltrapper ls the

of the representat lve of the pet i t loner.

Sworn to before me thls
15th day of September, 1986.

ter oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E I . T  Y O  R K
S T A T E  T A X  C O M M I S S I O N
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Septeuber 15, 1986

Aluninun Co. of Anerlca
1501 Alcoa BLdg.
Plttsburgh, PA L52L9

Gentlemen:

Please take notice of the DeclsLon of the State Tax Comlsslon encloeed
herewith.

You have now exhausted your right of revLew at the adnlnlgtratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding tn court to revlew an
adverse decleion by the State Tax Coumlsslon nay be instltuted only under
ArtLcle 78 of the ClvlL Pract,lce taw and Ru1es, and must be co'r'menced ln the
Supreme Court of the State of New York, Albany County, wlthLn 4 months from ths
date of thls not lce.

IoquLrLes concernLng the computatl.on of tax due or refund allowed in accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Eval-uatlon Bureau
Assesgment Review Uolt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

Taxl.ng Bureau ts Represeotatlve

PetLtioner' s Representatlve :
Paul R. Comeau
Hodgsone Russ, Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buffalo, NY 14203



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlons

o f

ALUMINIJM COMPANY OF AMERICA

for Revision of Determinations or for Refunds
of SaLes and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Perlod September 1, L97L
through February 29, 1984.

I. Whether ratLroad hopper cars purchased and

outside the state and used to transport raw materlal

snelting plant ln New York State are subJect to the

lnposed pursuant to Artlcle 28 of the Tax Law.

Petitloner, Al"uminum Company of AoerLca, 1501 ALcoa BulLding, Plttsburgh,

Pennsylvania 15219, filed petLtLons for revision of determlnatlons or for

refunds of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the

period September 1, 1971 through Februaty 29, 1984 (Fl le Nos. 24L28, 33706 and

s5s l  1)  .

A hearlng was held before James J. Morr ls,  Jr. ,  I lear lr ig Off lcer,  at  the

off lces of the State Tax Commlssion, State Off lce Bul lding, 65 Court  Street '

Buffalo,  New York, on June 20, 1985 at 9:15 A.M., wlth al l -  br lefs recelved by

December 18, 1985. Pet i tLoner appeared by l {ark R. Gl lnour,  Esq.,  Tax Attorneyr

and Edward J. WoodaLL, Sales and Use Tax AdnLnlstrator' Alumlnum Company of

Amerlca, and by Hodgson, Russ, Andrews, Woods & Goodyear, Esqs. (Paul R. Comeau

and Mark S. Klein, Esqs.,  of  counsel) .  The Audit  Divielon appeared by John P.

Dugan, Esq. (Deborah J. Dlryer,  Esq.,  of  counsel) .

rssuEs

DECISION

leased by petltloner

to petltLonerrs aluml.nuu

state sales and use tax
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II. Whether such rall-road hopper cars, if subject to the state sales and

use tax, are principal-ly garaged or used in New York State so as to be subJect

t,o local sal-es and use taxes imposed pursuant to ArtLcle 29 of the Tax Law.

III. I,Ihether recelpts from repairs to such railroad hopper cars perforued

outside of New York State are subJect to the state and local sales and use tax.

IV. Whether receipts from emergency repairs to such railroad hopper cars

performed in New York State are subJect to the state and local sales and use

tax .

FINDINGS OF FACT

On June 20, 1985, petLt ionerts representat lves and the representat ivee of

the Audit Dlvision of the Department of Taxatlon and Finance entered lnto a

st ipulat ion of facts ( joint ly offered Hearing Exhibtt  marked pet i t ionerrs

Exhlbi t  "1" and Departmentrs Exhibl t  t 'At ' ) .  The st lpulated factsl  (1 through

29, Lnfra) are as follows:

1. Petitioner, Al-umlnum Company of AmerLcan (ttALcoatt),

corporat ion wlth l ts pr inclpal of f tce and place of buslness

Buildlng, Pittsburgh, PennsyJ-vanla I52L9.

is

at

a Pennsylvanla

1501 Alcoa \

2. Alcoa ls a publicly-traded corporation which manufactures alumlnum

and aluminum products.

3. Al-coa conducts its manufacturing actLvltLes and transacts buelnees

in several  states, including New York State.

4. Al-coa owns and operates an aluminum sneltlng plant ln Massena, New

York. The Massena pl-ant is a part of Alcoars smeltlng and refining

The st lpul-ated facts,
delete references to
facts,  but whtch are

as shown ln thls decislon, have been edlted to
exhiblts whlch lrere attached to the stlpulation of
not attached hereto.
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divlslon (i lJrrr"ron"), and is not a subsidiary, a divislon or a separate

legal ent l ty.

5. Alcoa also onms and operates alumlnum smelting plants in North

Carol- lna, Tennessee, Indlana and other states.

6. During the perlod beginning Septemberl 1971 and ending February'

1984, ALcoa l-eased and purchased rallroad hopper cars (ttRalLroad Caretr).

7. Although Alcoats Pl-ttsburgh offlce paid for the Ral-Lroad Cars, for

cost accounting purposes th€ Plttsburgh offlce allocated a portion of the

cost to the Massena plant to refl-ect the cost of oPeratlng the pl-ant.

This cost was reflected on Massenars general ledger as well as the ledger

of the Divlsion.

8. A1L of the leases and purchases of Railroad Cars occurred outelde

New York State. The RaLlroad Cars were used to transport Alcoars ralt

material a1-ong a route whlch origlnated at Paradise PoLnt, Vl-rgLnla or

Mobile, Alabama, and traveled through several states to Massena, New York,

where the Railroad Cars were unloaded. The comon carrier railroads then

returned the enpty Railroad Cars to Paradl.se Point, Virglnla or Moblle,

ALabana. On occasl.on, the Rail-road Cars were used to transport raw

material from Paradise Point to other Alcoa snelting pJ-ants Ln North

Carolina and Tennessee.

9. Durlng the audit perlod, the Rallroad Cars were used exclqsiveLy

and continuously for this purpose.

10. The Railroad Cars were based ln Paradlse Polnt, VLrglnLa or

MoblLe, Alabama.

11. The Rallroad Cars lrere not stored or garaged Ln New York.
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L2. The Rallroad Cars were repalred from tlme to tlne durlng the audlt

perlod. After repaLr bl1ls were reviewed for accuracy by the accounting

department of the Massena plant,  Alcoars Pit tsburgh off lce pald for or

reimbursed others for all- of the repafrs. The charge for the repalrs ls

reflected on the Massena generat ledger, as well as the Dlvislonfe general

ledger for cost accountLng purposes.

13, AI-l- of the repairs at issue were performed outslde New York State'

except as noted in paragraph 24, bel-ow.

14. Consolidated Ral-l Corporatlon, Massena Termlnal- Rallroad, Norfot'k

& Western Railway Company, and Southern Rail-way Conpany and other rall-roade

throughout the Unlted States (collectfvely referred to as the ttCarrlerst')

are conmon carrier raiLroads. Massena Terminal Rallroad, a New York

corporatlon, is a wholly-owned subsidlary of Alcoa.

15. Alcoa ls not a conmon carrler railroad.

16. During the audLt perlod, the Rallroad Cars were used to transPort

ratrr materlal over rails owned by the Carriers.

L7. Under applicable Laws and regulatl.ons, Al-coa did not have the

legal authorl.ty to transport its raw materlal over the ral.Ls of the

CarrLers.

18. Al-coa entered lnto agreements (the tarl-ffs and blLls of ladtng)

wlth the Carrlers ln order to obtal-n the transportatlon servlces described

ln paragraph 8, above.

19. The agreements were contalned ln and governed by appllcable

railroad laws and regul,atLons, partt-cularly Interstate Comerce Comlsslon

Tari f fs and bl1ls of lading.
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20. Alcoa transferred exclusive and contlnuous posseaslon and control

of the Railroad Cars to the Carriers.

2L. In accordance with the agreements, the Carriers then transported

Alcoats raw material from ParadLse Polnt, Vlrglnia or llobfle' Alabana to

Massenar and returned the enpty Rallroad Cars to Paradlse Polnt, Vlrglnla

or Moblle, Al-abama. When the RaiLroad Cars origlnated ln Paradlse Polnt,

Vlrginia, or Ltobtle, Alabarna, Al-coa contacted the origi-natl.ng carrier and

requested transportatlon services. At the transfer statlon, Alcoa trana-

ferred possession of the Rallroad Cars to one of the Carrlers (Norfolk and

Southern ln Paradlse Point, one of four Carrlers in Moblle) under the

terms of bllls of lading and Interstate Cornrnerce Comlssl.on Tarlffs whlch

obllgated the Carrlers to del-tver the loaded Rail-road Cars to !trassena and

return the enpty Railroad Cars to Paradlse PoLnt or Moblle. The Rallroad

Cars were brought to the Massena area by Consolldated Rall Corporation

(rtConraiJ,tf ), where eustody was transferred to Massena TerminaL Railroad

("l[tRR"). IITRR operated under the bil1s of ladlng and Interstate Comeree

Commlsslon tariffs. MTRR engl.nes then took the Rallroad Cars al.ong !{TRR

tracks to the Massena pl-ant. The lftRR engines took L2 Rallroad Cars at a

tlme to the entrance of an unloadLng shed on the Massena plant grounds

whlch had two tracks, and could discharge the raw Eaterl-al from oae car

per track at a time. The Rallroad Cars lrere placed ln the shed and

removed to the exlt of the shed by means of a smal1 vehlcle owned by

Alcoa. At the exit, the Rallroad Cars were pLcked up by MIRR. Imediately

after the unloadLng, the I'fIRR took the unloaded cars from the exit of the

unloading shed to Conrail- for return to Paradlse Point, Virglnla or
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Mobll-e, Al-abama. Under the agreements, the Railroad Cars could not be

used for any other purpose.

22. In providlng this transportation service, the Carriers utlllzed

thelr onm employees, set thelr own timetablesr and control-led every phaae

of the transportatLon operat lon.

23. Al-coa paid the Carriers speclfled transportatlon charges l-n

accordance with publtshed Interstate Comrerce Connisslon tarlff schedules.

24. Whll-e the Railroad Cars were ln New York State ln the poseesslon

or control- of the Carriers, the Carrlers performed emergency repairs in

New York State (the "Energency Repal-rs").

25. Alcoafs Pl-ttsburgh Office relmbursed the Carriers for the Emergency

Repalrs which occurred durlng the audlt period.

26. Reimbursements for Emergency Repairs whlch occurred during the

aud l t  per lod  to ta led  $114,592.87 .

27. Following the Emergency RepaLrs, the Carrlere contlnued use'

possession and control  of  the Rai l road Cars.

28. 0n January 5, 1970, Don S. Hoyr Alcoafs Sales and Exclse Tax

Adminlstrator, prepared a memorandun (rtlloy memorandumtt) to the flle of a

phone conversation with Mr. Frederlck ![. Tierneyr Dlrector and Deputy Tax

Commissloner of the Sal-es and Use Tax DLvl.slon, concerning the taxablllty

of Railroad Cars purchased outside New York State. The memorandtrm is

adnissible as a busLness record.

29. Penaltles are not asserted and interest ts reduced to the mlnimum

rate permissible by Law.

Findlngs of Fact t'30" through "41'f , .lnfra, are based upon the exhlbits

attached to the stlpul-atlon of facts, sttpulations entered on the record at the
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hearing and documents submitted by the partLes after the hearlng (pursuant to

leave so granted). The subnlssLons were each revLewed by and agreed and consented

to by the representatives of both petitLoner and the Audlt Dtvtslon.

30. As a result of an audl.t of its books and records, petltloner slgned a

Consent to Flxing of Tax Not Previously Determined and Assessed (Foru ST-580)

with respect to the perlods ending November 30, 1971 through May 31' L974 Ln

the amount of $34,591.84, which repreaented $30,196.32 in tax concernlng

purchase, rental  and repairs to the rai l road cars and $4,395.52 of lnterest

whlch amounts petitioner pal-d on or about.January 2L' L975.

31. As a result  of  an audit  of  i ts books and records, petLtLoner sl .gned a

Consent to Flxlng of Tax Not Previously Determined and Assessed (Forn ST-580)

with respect to the periods endlng Novenber 30, 1971 through May 31, 1974 ln

the amount of $4r245.46 which represented $3,782.80 Ln tax concernl.ng cafeterla

management fees and $462.66 ln lnterest which amounts petltl.oner paid oa or

about January 21, L975.

32. PetitLoner flLed a ctal-m for refund or credLt for the amount of

$38,837.30 for the periods endl.ng November 30, 1971 through May 31, 1974 which

claim ls for the amounts petitloner pald pursuant to consents to fix tax

(Flndlngs of Fact "30r' and rr31rr) for sald perlod. The refund clalm was denied

by the Audit Dlvision and the petltloner tineJ-y protested sald denlaL.

33. Pet i t ioner conceded the issue of the taxes and lnterest pald wlth

respect to the cafeteria management fees and no longer seeks a refund Ln

respect thereof.

34. Pursuant to an audlt  of  pet l t lonerts books and records, Pet i t ioner

signed a Consent to Fixlng Tax (Forn AU-3) for the periods endLng August 311

L974 through August 31, 1977 In the amount of $49,842.07 whLch amount represents

$411209.86 in tax concerning purchases, rental  and repairs to the raLl-road cars
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and $8,632.2L in lnterest which amounts petltioner paid on ot about Jul-y 14'

1978.

35. Petitioner filed a claim for refund or credit of taxes for the perloda

endlng August 31, 1974 through August 31, L977 tn the amount of $48'842,07

whlch clalm ls for the rnonles petitioner paid pursuant to the consent to flxing

tax (Finding of Fact "34") for said perlod. The refund claim was denLed by the

Audit  DLvlsion and pet i t toner t lnely protested said denlaL.

36. On March 20, 1981, the Audit  DivLsion lssued to pet l t loner a Not lce of

Determlnatlon and Demand for Paynent of Sales and Use Taxes Due for the perl.ods

ending November 30, 1977 through February 29, 1980 assertlng additlonal tax of

$110,3L7.62 plus interest accrued to the date of the not ice. Pet l t ioner f l led

a timeJ.y protest to said notlce. The tax asserted due ln the notlce rel-atee to

the purchase, rental and repair of the rall-road cars.

37. On July 9, L984, the Audlt Dlvlslon lssued to petltloner a Notice of

Determlnation and Demand for Paynent of Sal-es and Use Taxes Due for the periods

endlng November 30, 1980 through February 29, L984 assertl.ng additlonal tax due

of $141r330"48 plus interest accrued to the date of the not ice. Pet i t loner

ftled a timely protest to the notlce. The tax asserted due ln the notl.ce

relates to the purchase, rental and repalr of the rallroad cars.

38. The taxes Ln l.ssue herej.n relate to receipts from purchases as followe:

Audlt Period Purchases and Rentals

$  97 ,200 .00

$143 , r97 .33

$110,885.00 ( renta le)
$509, 925.00 (Purchaees)

$586,  094.32

and local tax rates.

L97L - t974

1974 - L977

1977  -  1980

Repairs

$  
' 339 ,176 .00

$  445 r518 .86

$  955 ,115 .85

1980  -  1984  $1 ,432 ,912 .4 r

Tax on the above was conputed using both state
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39. The petltioner pald the carriers pursuant to federalLy regulated

tar i f fs.  Pursuant to said tar l f fs,  pet l t loner was l lkewlse ent l t led to be

recompensed a nii-eage allowance by the carrlers for the use of petltlonerrs

railroad cars by the carriers in transporting petitionerts raw naterlals. In

lleu of individual paynents, petitioner netted the nlleage allowance to which

lt was entitled agalnst the tarl.ffs lt pays to the carriers. Petitloner ls

thus recompensed by the carriers for the use of its owned or leased raiiroad

cars by the carrLers in transportlng raw materials for petitloner ln the nature

of reduced tariffs in lleu of outrlght cash payments to petltloner in respect

thereof.

40. Both petltioner and the Audtt DivLsion rel-y upon the OpLnton of

Counsel to the Department of Taxation and Flnance dated February 2, L966

concernlng the taxablllty of vehlcles used to transport persons or property for

hire ln Lnterstat.e colmerce.

4L. On January 5, 1970, petltioner had contacted the Audlt Divlsion for

advice concerning the taxablllty of its purchases and rental-s of rallroad cars

and the repalrs thereto. Petltloner was oral-ly lnformed that it was the Audlt

Dlvis ionts lnterpretat ion thatr  pursuant to Counsel- ts February 2, L966 oplnlon,

its railroad cars appeared to be used ln lnterstate conmerce to transPort

property and that they would not be subject to tax lf contlnually so engaged.

CONCLUSIONS OF LAW

A. That section 900.3 of the Tax Conml.ssLonrs Rules and Regulatlons (20

NYCRR $900.3),  ln pert inent part ,  provldes:

"900.3 Opinlons of counsel.  (a) General .  From t lme to t lme'
the counsel of the Department of Taxatlon and Finance wilL pronulgate
official oplnions lnterpretlng the appJ-lcabl1-lty of the Tax Law or
other laws or regulations to a general- sltuatlon, clrcumstance or set
o f  fac ts .
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* * *

(c) Force and effect. Al-l- bureaus of the Department of Taxation
and FLnance, except the Tax Appeals Bureau, must follow eueh oplnlons
where the factual sltuatLons are the same. Wtrlle the Tax Appeals
Bureau and the State Tax Comrnisslon wlI-J- give weight to such oplnlonee
such opLnlons w111 not be btndlng on them.r'

B. That on February 2, 1966, Counsel- to the Department of Taxation and

Finance issued an opinion whl.ch, in pertlnent part' provldes:

'tThe fol-l-owing general rules shall aPply wlth respect to the
appllcation of the New York State and local- sales or compeneating use
taxes to vehicl-es purc,hased to transport persons or property for hlre
in interstate or forelgn commerce, to parts for such vehlcleg, to the
repalr, malntenance or servlcLng of such vehicles and to l-eases
governing such vehl.cles:

* * *

2. Where the vehlcle is dellvered outslde of New York State:
Where such vehicle is purchased and del-lvery ls nade by the seLler or
by eoumon carrler to the purchaser at a point outsl.de New York State'
llablllty for the State and Local compensatlng use taxes w111 depend
upon subsequent use of the Ltem as follolts:

* * *

c. I'Ihere the vehicle enters this State in use Ln interstate or
foreign commerce and then ls continuously used in interstate or
forelgn comnerce, no tax wt1L apply.

d. ttrhere the vehlclers entry Lnto this State Ln lnterstate or
foreign coutmerce ls not foll-owed by contl-nuous uae ln lnterstate
or foreign commerce, the tax wLl-L apply lf the vehlcle ls then
used in this State in intrastate conmerce or ln any other
l-ocal-ized use. Where the vehiclers entry 1-nto thls State Ln
Lnterstate or foreign connerce ls not foll-owed by continuous use
in interstate or forelgn conmercer us€ in intrastate commerce ln
this State to any degree or in any manner shall congtitute use
in lntrastate commerce ln thls state which wl1L subJect such
vehlcle to the tax.

* * *

As used ln thls opLnlon, the phrase fenters thls State Ln use ln
lnterstate or foreLgn comerce t means thdt at the tine the vehicle
first enters New York State lt ls actually being used ln a bona fide
manner to transport persons or property for hire into thls State.
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* r t *

4. Installatl.on, repairs, mal.ntenance and servlclng: The State
and local- sal-es taxes will apply to the charges for having tangibl-e
personal property lnstal-l-ed on vehlcles or for repalrs, maintenance
and servicing of vehicles where such servlces are performed wlthl.n
New York State by an lndependent contractor. The tax is lnposed upon
both the charges for labor and materlals. If the servlces are
perforned in New York State but the vehicle ls delivered to the
purchaser outside thls state by a conmon carrler or by the one
perforning the taxable servlces for use outside thls State, the total
charge for instal-1-atlon, repairs, maintenance or servictng w111 not
be subject to tax.

5. Rental of vehicles: l{here a lease ls entered into eLther ln
or outsLde of New York State for a vehicle to be used to transport
persons or property for hlre and such vehl.cle Ls del-ivered to the
l-essee in New York State, even though the vehlcle will- be used ln
interstate or forelgn connerce, the rentals wlLl- be subJect to the
State and local sales taxes.. .  In the case of long-term rentals '  the
tax rate shalL be the combined State and local rates applicable at
the poLnt ln this State where the vehicle ls regularly garaged, kept
or stored' except in unusual cl.rcumstances where practicall-y all of
the use of the vehlcle occurs in another. Jurisdlction.

Where a l-ease for such a vehlcle ls entered lnto elther in or
outside of New York State and the vehLcle is dellvered to the lessee
outslde New York State, lf the vehlcle enters thls State whlle ln use
ln interstate or foreign cormrerce and thereafter ls continually used
Ln lnterstate or foreign conmerce, no tax w111 apply.t' [New York
Sta te  Tax  BuL le t ln ,  No.  1966-1  ,  p .  7L-73  (1966 NYTB-V.1  p .  71) . )

C. That the Conrmlsslon has lssued regulations (20 NYCRR 528.9)

lnterpreting the term rrengaged ln lnterstate or forelgn ln the

context of the exemptlon from the sales and use tax for commercial vessels

pr inar l l -y engaged Ln lnterstate or foreign cornnerce [Tax Law S11f5(a)(8)] .

However, the court ln AirLift Internattonal Inc v. State Tax Cornmlsslon, 52

A.D.2d 688 (Th i rd L976) held that such provlsions reLate only to

rrwatercrafttt and are Lnappllcable to aircraft, and we are therefore unwLlling

to appl-y such provisions to rallroad hopper cars.

D. That there ls no specific provlsion Ln the New York State and Local

Sales and Compensating Use Tax Laws (Articles 28 and 29 of the Tax Law) provldlng
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exemption from tax for vehicles and/or rallroad hopper cars engaged ln l.nterstate

cormerce. Any such exemptlon accorded such property by the Department le

grounded ln the Commerce Clause of the Constltutlon of the Unlted Statee (U.S.

Constltution, Artlcle I Sectlon 8 Clauee 3) whtch llteral1y grants to the

Congress of the Unlted States the exclueive power to "regulate cotrmerce...among

the several-  States.. ." .  Thls provlslon has been general ly lnterpreted by the

Supreme Court of the United States to mean that the states may not 1ay a dlrect

tax burden upon lnstrumentalltlee of interstate connerce unlese some local

state actlvity, a so-called rrtaxable momenttt, or a removal of euch Lten fron

the stream of lnterstate coumerce has occurred lMinnesota v. Blasius, 290 U.S. I

(1933);  Southern Paclf ic Co. v.  Gal-Lagher,  306 U.S. 167 (1938);  Henneford v.

Si las Mason Co.,  300 U.S. 577 (1937)l  whlch lnterpretat ion hae been l lkewlee

adopted by the courts of thls State [see

Creogh,  (Four th  Dept .  1956)  2  A .D.2d  299;

TeLegraph Corporat ion v.  State Tax Coqlsslon, (Thtrd Dept.  1979) 70 A.D.2d

700; l [at_ter qfl t le4tlc culf & Pqqtf ic Co. '  16 N.Y.2d l] .

E. That it could be argued that the railroad hopper cars are used ln thle

state by the conmon carrler rallroads ln provlding the servlce of tttrangportLng

for hirerf petltLonerfs property and that the raLlroad hopper cars are thus

so used wlthln the meaning of the February 2, L966 Counsel opLnlon. I' ltrtle

nonlnal-ly under the directlon and control of the cournon carrler railroade' eald

ral l road hopper cars are actual ly dedicated to pet i t lonerra u6e. The ral l roads

may not dlvert said cars to carry property of other shl.ppers. In reallty' lt

ls petitloner which ls naking use of the rallroad cars in transportlng Lts

property ln thls state. In return for uslng lts olrn traneport vehLcles,

petitl-oner received a reductl.on ln the cost (tarlff) of havlng its property
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transported by railroad carriers (sald reduced tariff ln fact nettl.ng the cost

of the transportatlon against a charge back to petitioner by the rallroad for

the use by the rallroad of petltionertg vehlcles to transport petltlonerrs

property). Thus, lt cannot truly be said that the rallroad hopper cara are

used in "transportlng for hlrerr petltLonerte property wlthin the meaning and

lntent of the Counsel 's oplnlon.

F. That the rallroad cars entered New York State whl1e engaged ln an

lnterstate journey between Paradise Polnt, Virglnia or Mobl.l-e, Alabana and

Massena, New York. Removal from sald lnterstate Journey for the purpose of

loading, or in thls case unloadlng, of such rallroad cars ls not such a stoPPage

1 n s u c h J o u r n e y t o c o n s t l . t u t e a t a x a b 1 e m o m e n t ( s e "

Porterf feld,  25 Ohlo St.2d 154).  Llkewlse, the removal of  euch card frou

servlce for the purpose of effectuatlng emergency repairs wlth the ral.lroad

cars placed agaln lnto servlce upon completion of such repairs is not consldered

a taxable moment !il lth respect to the recelpts from the purchase or rentaL of

such vehicles [see TSB-I ' | -78-(12)S dlscussing emergency repalr  of  aircraft ] .

G. That there being no local-l.zed uses nor any taxable uoments or eventa

and the use of such rallroad hopper cars ln this state llnited to belng contln-

uously ln servlce as part of bn lnterstate Journey, the recelpts from the

purchase and rental of the raLlroad hopper cars are not subJect to the New York

State sales and use taxes imposed by Artlcle 28 of the Tax Law. Not belng

subject to the state sal-es and use taxesr sald receLpts are not subJect to the

l-ocal- sales and use taxes inposed pursuant to the authorlty of Artlcle 29 of

the Tax Law.
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H. That in accordance wlth ConcLusion of Law ttctt, the recelpts from the

repairs performed outside of New York State are lLkewise not subJect to state

and local sales and use taxes.

I. That whtLe engaged in service ln New York State, said railroad cats

are occasional-ly removed from service for the perfornance of emergency repalrs,

whlch repalrs are performed ln New York State, and saLd railroad care are agaln

pJ.aced back lnto servlce Ln New York State. These emergency repalrs are a

locallzed servlce, inLtl-ated, perforned and deLivered whoLLy wlthl-n the state

and are therefore properly subject to New York State and LocaL sales and use

taxes.

J. That ln accordance with Conclusion of Law "I", the tax lmposed upon

emergency repairs,  whl.ch repalrs total led $1141 592.87 for the audit  per lod'  Ls

sustalned, together wlth such interest as by law al-l-owed.

K. That petitloner has conceded the lssue of cafeteria nanagement fees

and l ts request for refund in the amount of $31782.80 ln tax and $462.66 ln

lnterest pald ln respect thereof for the perLod September 1, 1971 through

May 31, L974 ls denied.

L. That the claims for refund are denied to the extent noted ln

Conclusions of Law ttJtt and t'Ktt and the petitlons for redeterml.nation of the

denlals of the refunds are ln all other respecte granted, together wlth such

lnterest as by Law allowed.

M. That the notices of deternlnatlon and demand for pa)rment of sal-es and

use taxes due are sustained to the extent noted ln ConclusLon of Law ttJtt,



together with such interest as by

nat ion are, except as so noted, in

DATED: Albany, New York

-  15-

1aw alLowed, and the petltlons for redeterml'-

al- l  other respects granted.

STATE TAX COMMISSION

$EP 1519m PRESIDENT
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