
STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Allen Parker of Astoria, Inc.

for Redeterml.natLon of a Deflciency or Revlsion
of a Determl.natlon or Refund of Sales & Use Tax
under Artlcle(s) 28 6, 29 of the Tax Law for the
Period 9 /  L 178-5 |  3L /  82.

AFFIDAVIT OF MAILING

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Janet M. Snay; belng duJ.y sworn, deposes and saye that
he/she is an employee of the State Tax ConrmlssLon, that he/she ls over 18 yearg
of ager and that on the 15th day of September, 1986, he/she served the nlthl.n
notlce of Declslon by certlfLed mall upon Allen Parker of Astoria, Inc. the
petl.tioner in the wlthln proceedLng, bI enclosing a true copy thereof in a
securely sealed postpaid lrrapper addressed as foLLorrs:

Allen Parker of Astorla, Inc.
2 2 - 2 4  3 l s t  S t .
As tor ia ,  NY 11102

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unl.ted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petltl.oner
hereln and that the address set forth on sal.d lrrapper ls the last known address
of the petLt l .oner.

Sworn to before me thls
15th day of September, 1986.

ter oat
pursuant to Tax Law section L74
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AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

DavLd Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnlsslon, that he/she Ls over 18 years
of age, and that on the 15th day of Septenber, L986, he served the wlthln
notLce of Declsion by certlfied nal.l upon Samuel E. Kezsbom, the representatlve
of the petltioner ln the withln proceedlng, bI enclosing a true coPy thereof In
a securely sealed postpaid lrrapper addressed as follows:

Samuel E. Kezsbom
930 Dttnas Ave.
Brookl-yn, NY 11218

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee Ls the representatlve
of the petltioner hereLn and that the addreas set forth on sald ltraPPer ls the
last known address of the representatlve of the petltioner.

sworn to before me thls
15th day of September, 1986.

pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y ,  NEW Y ORK L2227

Septeuber 15, 1986

Allen Parker of Astorla, Inc.
22 -24  31s t  S t .
Astor ta ,  NY 11102

Gentlemen:

Pleage t,ake notLce of the Declslon of the State Tax ConmLesion encloeed
herewl.th.

You have now exhausted your rlght of revlew at the adnlntstratlve Level.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedLog ia court to reviert an
adverse declslon by the State Tax Connisslon uay be lnstttuted ooly under
Artlcle 78 of che Civtl Practice Law and Rules, and muEt be comenced ln the
Supreme Court of the State of New Yorkr Albany Countlr nlthln 4 nonths fron the
date of thls not ice.

Inqul"rles concerning the conputatLon of tax due or refuad allowed in accordance
nlth thls dectsLon nay be addressed to:

NYS Dept. TaxatLon aad Flnance
Audlt EvaLuatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Canpus
Albanyr New York 12227
Phone # (5r8) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Represeutatlve

Petl.tloner t s Representatlve :
Samuel E. Kezsbom
930 Dltnas Ave.
Brooklyn, NY 11218



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f :

ALLEN PARKER 0F ASTORIA' INC. : DECISION

for Revlsion of a Determinatlon or for Refund :
of Sales and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Period Septenber 1, L978 3
through l{ay 31 , 1982 .

Pet l t ioner,  Al len Parker of Astor ia,  Inc.,  22-24 31st Street,  Astor la '  New

York 1ILO2, fit-ed a petition for revislon of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

September 1, 1978 through May 31, 1982 (FlLe No. 43304).

A hearing was hel-d before Danlel J. Ranall-l, Ilearlng Officer' at the

offices of the State Tax Comrnisslon, Two trlorLd Trad,e Center, New York, New York

on Januarl  29,1986 at 1:30 P.M. Pet i t ioner appeared by Sanuel E. Kezsbom,

Esq. The Audit Division appeared by John P. Dugan, Esq. (Lawrence A. Newman,

E s q . ,  o f  c o u n s e L ) .

ISSUE

l,Ihether additlonal sales tax rras properJ-y assessed against petltloner

pursuant to a sal-es tax markup audit.

FINDINGS OF FACT

1. Pet l . t ioner,  Al len Parker of Astor ia,  Inc,r  operates a retai l  menf8

cl-othing business at three locations ln Queens, New York.

2. The Audit  Divis lon conducted a sal-es tax f ie ld audlt  of  pet l t lonerrs

books and records for the perlods at lssue. The records were deemed by the

examiner to be lncomplete because: a) petitloner dtd not retaln cash register

tapes; b) petitloner could not produce credit memoranda to suPport claimed



-2-

returned purchases; c) pet i t loner 's books did not have

adJustments for returned merchandise; and d) petitloner

for merchandise which was allegedly stolen.

Journal entries showlng

dld not have police reporta

3. Because the records were found to be lnadequate, the examlner conducted

a welghted narkup test of petitioner's purchases of merchandLse. After dtscussion

with petitlonerts representatlves, the examlner calculated a fulL prlce narkup

of 107.66 percent and applled lt to sales ln the months of Septenber through

December and April through June. The examlner then computed a substantlal-Iy

Lower markup of 13.15 percent for saLes ln the months of January through llarch

and Ju1-y and August to refl-ect special sales to move out-of-season merchandlee.

The. two markups were appl-ied to purchases as per the books of $2'LO8r476.00 and

resulted ln taxabl-e sales of $3r785,796.00. Pet i t loner had reported taxable

sa les  o f  $2 ,383r671.00 .  Add l t tona l  taxab le  sa les  o f  $1r402r I25 .00  were  de termlned

result , lng in addLt lonal sales tax due of $112,786.97.

4. Pet i t ioner clained returned nerchandLse of approxinateLy $340'000.00.

The examiner, however, found that petltloner did not submit documentatlon (such

as credlt memoranda) fron suppl-iers to prove the returns; moreover, petLtLonerrs

books and records dtd not show adJustments made to reduce the purchases by the

cl-alned returns.

5. Based on the audit, on February 18, 1983 the Audit Dlvlston issued

notl.ces of determlnation and demands for payment of sales and use taxes due

against petltioner for the fol-l-owlng perlods and in the followlng amountss a)

September 1, 1978 through Februaty 28, L982, $105,99L.36 ln tax and $25,143.38

in penaltyr plus interest;  b) March 1, 1982 through May 3l '  1982' $6,795.61 ln

tax and $815.47 in penal- t ] ,  plus tnterest.
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6. At the hearlng, pet i t ionerts presldent test i fLed in very general  terms

to the effect that merchandlse had been stol-en from the stores and that other

merchandise had been returned to the manufacturer nlth deductlons made by

petitioner on the face of the invoice. The testimony was vague and no detalLs

lrere specified. No documentation was offered to support the teetlmony.

coNcrusroNs 0F rA![

A. That sect lon 1f38(a) (1) of  the Tax Law provides, ln pert lnent part '

as folLows:

I'If a return required by thie article ls not flled" or if a
return when fll-ed is lncorrect or insufficient' the anount
of tax due shal-l- be determl.ned by the tax commlsslon from
such information as may be available. If necessary, the
tax may be estl.mated on the basLs of external lndices, such
as stock on hand, purchases, rental pald, number of roomst
locatlon, scal-e of rents or charges, comparable rents or
charges, type of accomrnodations and servLce, number of
empl-oyees or other factors. . . . tt

B. That where a taxpayerts records are lncomplete or insufficientr the

Audit Dlvision may select a method reasonably cal-cul-ated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

cl-ear and convlncing evidence that the method of audit or amount of tax aseessed

nas erroneous. Surface Line Operators FraternaL Orga r

85  AD2d 858.

C. That ln the instant case, petitlonerrs records were lncomplete ln that

there were no cash register tapes or documentatlon as to returned or stolen

merchandise. Accordingly, it lras proper for the Audl.t DivisLon to perform a

test period audit resulting in the asaessments which were lssued on February 18,

1983. Pet i t loner dld not sustain i ts burden of proof to show that el ther the

nrethod of audit or the amount of tax assessed waa erroneous.



D .

not ices

lssued

DATED:

4-

That the petition of Al-Len Parker of Astoria, Inc. is denLed and the

of determlnation and demands for payment of sales and use taxes due

February L8, 1983 are sustal .ned.

Albany, New York STATE TAX COMMISSION

sEP 151s0
PRESIDENT
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