
STATE 0F NEI^I Y0RK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

NLcola ALflerl
dlbla Nlcks Servlce Stat lon

for Redeterminatlon of a Deflciency or Revlsion
of a DeterninatLon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 l t /79  -  l I /30182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snaye being duly sworn, deposes and saye that
he/she Ls an empl-oyee of the State Tax Comissl.on, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986' he/she served the wlthln notice
of DecisLon by certifled mall- upon Nicola ALfierlr dlbla Nlcks Servlce Station
the petltioner ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald Lrrapper addressed as follows:

Nlcola Alfteri
d/b/a Nlcks Servlce StatLon
8I-67 Liberty Ave.
Ozone Park, NY LL4I7

and by deposlting same enclosed in a postpaid properly addressed wrapper la a
post offLce under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the Petltloner
hereln and that the address set forth on sald lrrapper ls the l-ast known address
of the pet i t ioner,

Sworn to before me thls
17th day of June, f986.

to
T



STATE OF NE!il YORK

STATE TN( COMMISSION

In the !tratter of the Petltl.on
o f

Nlcola Alfieri
dlbla NLcks Service Station

for Redeterminatlon of a Deflciency or
of a Determlnation or Refund of Sal-es &
under Artlcle(s) 28 6' 29 of the ?ax Law
for  the  Per lod  I2 /L /79  -  LL /30182.

AFFIDAVIT OF MAILING

Revl.slon
Use Tax

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Cornmisaion' that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he served the withln notlce of
Declsion by certlfted mall upon Nicholas FeleLla, the representatlve of the
petLtioner ln the wlthin proceedlnB, by enclosing a true copy thereof ln a
securel-y seaLed postpald lrrapper addressed as follows:

Nicholas Fel-el-l-a
8L-67 Liberty Ave.
Ozone Park, NY 11417

and by deposlting same enclosed tn a postpaid properl-y addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the rePresentatl.ve
of the petitloner herein and that the address set forth on sald wrapPer ls the
l-ast known address of the representatlve of the petltLoner.

Sworn to before me thl.s
17th day of June, 1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 17, 1986

Nlcola Alf ler l
dlb/a NLcks ServLce StatLon
81-67 Llberty Ave.
Ozone Park, NY LL4L7

Dear Mr. Al f ler l :

Please take notLce of the DecLglon of the State Tax ConrmlssLon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrattve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlog ln court to revlew ao
adverse declslon by the State Tax Commlssl.on uay be lnetltuted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the Stace of New York, Albany Countyr wlthln 4 monthe from the
date of thls not ice.

Inquirlee concernlng the conputatlon of tax due or refund allowed in accordance
with thls dectslon may be addressed to:

NYS Dept. Taxation and Fl.nance
Audtt EvaLuatlon Bureau
Assessment Revlew Unit
Buil"dlng #9, State Campus
Albany, New York L2227
Phone # (5fg) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureauts Representatlve

Petl.tloner t s Representatlves
Nlcholas FeleLla
81-57 Llberty Ave.
Ozone Park, NY 11417



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

NICOLA ALFIERI
DIBIA NICK'S SERVICE STATTON

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the PerLod December 1, L979
through November 30, 1982.

DECISION

PetLt ioner,  Nl.cola Alf ler i  dlb/a NLckrs Servlce Stat l .on'  8l-67 Liberty

Avenue, Ozone Park, New York LL4L7, filed a petLtl.on for revlslon of a deternl-

natlon or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod December 1, 1979 rhrough Novenber 30, 1982 (File No. 45993).

A hearing nas cormenced before Frank Landers, Ilearlng Offlcer, at the

offlces of the State Tax ComrnLssLon, lbo t'Iorld Trade Center, New York, New

York, on November 19, 1985 at 9:15 A.M., and cont lnued to concluslon at the

same locat ion on March 3, 1986 at 1:15 P.M. Pet i tLoner appeared by Nlcholas

Felella, P.A. The Audit Divlsion appeared by John P. Dugan, Eeq. (l{ark F.

Vo lk ,  Esq. ,  o f  counse l ) .

ISSUES

I. I'lhether the Audlt

taxes due from petltloner,

perlod at tssue.

II. lJtrether penalties

should be walved.

Divielon properly determlned the addltlonal sales

Nlcola Alf ler i  dlbla Nickrs Servlce Stat lon, for the

and tnterest l-n excess of the mlnlmum statutory rate
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FINDINGS OF FACT

1. On August 19, 1983, subsequent to the conduct of a f l .e ld audit ,  the

Audit  Divls lon lssued to pet l t loner,  Nlcola Alf ter l  dlbla Nlckrs Service

Statlon, a Nottce of Determlnatl.on and Demand for Payment of Sales and Uee

Taxes Due, assesslng sal-es and uee taxee under Artlcles 28 and 29 of the Tax

Law for the perlod Decenber 1, 1979 through Novenber 30, 1982 ln the amount of

$43r68L.94 ,  p lus  pena l ty  o f  $10,062.75  and ln te res t  o f  $12 '180.57 '  fo t  a  to ta l

of $65,925.26. 0n March 4, 1983 and agal.n on June 7, 1983, the pet i t loner had

executed two consents extendlng the period of llnltatlone for aeseesment of

taxes for the taxabl-e perlod December 1r 1979 through May 31, 1980 to June 20,

1983 and Septenber 20, 1983, respectLvely.

2. On August 29, 1983, the Tax Appeals Bureau recelved a properly completed

petitlon to revlew the aforementloned notice. Petltioner c1alm6 that the Audlt

Dlvisionrs estlmate of his repaLr sales waa exceaslve and, further, that they

inproperJ.y conputed hls narkup on gasol-Lne.

3. For approxinately five years, the petltloner has operated an Amoco

gasoline service statlon at 81-67 Liberty Avenue ln Ozone Park, New York. The

statLon contal-ns f ive repair  bays and ie open dal l -y from 7:30 A.M. to 6:00 P.M.

Petitl.oner operates the statlon with the asslstance of one part-tlne mechanlc.

In addlt lon to gasol-Lne and repalrs,  the pet i t tonerts sales conslsted of oi l ,

grease, batter les, antLfteeze and other automotlve accessories.

4. 0n or about January 18, 1983, the audltor examlned coples of petltlonerts

sales tax returns and Federal and State Lncome tax returns and a eanpl-lng of

gasoline purchase involces for the perlod June, July and August of. 1982. The

auditor requested but was not provlded with the followLng: general ledger,

cash recelpts journal, cash dLsbursenents Journal, purchase tnvolces (other
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than gasollne), sales involces, exemptlon certl-ficates, bank atatements and day

sheets. The petltl.onerrs accountant lndicated that no books or records rtere

maLntalned for the audLt perlod. Presumabllr sal-es as reported on salee tax

returns were estimated by petltloner.

5. The audltor flrst obtalned gasoline purchases for the audlt perlod

A markup test lragfron Apoco 0t1 Conpany of $419 1557.85, excludlng all taxes.

performed based on costs and selllng prlees as obeerved by the audltor on

Decenber 31, L98,2, whlch resulted Ln an overaLl.  narkup of 2L,1 cente or 18.54

percent. The markup percentage lras applled to the above gasollne purchaaee

reeult ing ln audited gasol ine sales net of Federal  exclse tax of $4971343.87,

Federal exclse tax of 4 cents per galLon lras caLculated on a total of 377 1312

gilJ-ons purchased during the audlt period resultl.ng tn $15,092.48. The total

audlted taxable gasol lne sales was determl.ned to be $512r436.35 ($4971343.87 +

$15,092.48) .  Repa l r  and o ther  sa les  were  es t lmated  a t  $11000.00  per  week l  o r

$156,000.00 for the audlt  per lod, based on the auditorts experience. Total

audited taxable sales anounted to $6681436.35 for a sales tax l - labl l l ty of

$51,121.98 .  A f te r  g lv lng  c red i t  fo r  to ta l  tax  pa id  o f  $71440.04 ,  add l t lona l

sales tax Llabi l i ty was determined to be $43,581.94.

6. At the hearing held herein, the petLtioner presented evidence that htg

repaLr sales for the audlt  per iod were actual- ly $70r018.00. Pet i t ioner dld not

Lndicate why thls lnfonnatlon rras not made avaLlabl-e to the auditor, nor dld he

present any evidence regarding his gasolLne sales. It should be noted that the

petLt loner reported taxable sales of $91 r7L2.00 for the audlt  per lod.

7. Subsequent to the hearlng; pet i t lonerrs representatLve requested that '

due to the J-engthy deLay lnvolved ln an appeal, Mr. ALfierl should not be
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charged penalties and lnterest during the tine lt took for hls petltlon to be

heard.

CONCLUSIONS OF LAW

A. That ln light of petitlonerts lnablLity to produce complete and

adequate books and records, the Audlt Divlslon was Justifled ln enpLoylng

external indlces, Ln this instance, lnformatlon from a thlrd party and the

auditorts experience, to deternlne petitlonerrs sales tax Llablllty. Tax Law

$51135 and 1138. The repalr  sal-es should be reduced to $70'018.00 ln accordance

wlth Finding of Fact rf6rr.

B. That since the petitloner did not explaln or shon that reaeonable

cause existed for the understatement of hls tax LLabLlity, penalty and maxlmrm

Lnterest are due on the addltlonal sales tax determined. Petitlonerfe basls

for waiving penalty and Lnterest, ae speclfled ln Flndlng of Fact tt7tr, does not

const l tute reasonable cause. !g 20 NYCRR 536.1(b).

C. Ttrat the pet l t lon of Nlcola Alf ler l  dlbla Nickf s Service Stat l .on is

granted to the extent lndlcated in Conclusion of Law |tArr; the Audit Dlvl.slon le

hereby directed to accordingl-y nodify the NotLce of Deternlnatlon and Denand

for Payment of Sales and Use Taxes Due lssued August 19, 1983; and that, excePt

as so granted, the petl-tl.on is denled.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 ? 1e86
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