
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Albeere Gataxie

Petlt lon

Lrd. AFFIDAVIT OF MAITING

for RedetermLnation of a Deflclency or Revtslon
of a Deternl.natton or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of rhe Tax Law
for  the  Per lod  6 lL180-8131 l83 .

State of New York :
9 S . :

County of Albany :

David Parchuck/Jauet M. Snayr belng duly sworn, deposes aod says that
he/she ts an enptoyee of the State Tax CounlseLon, that he/she ts overllS yeerg
of age, and that on the 23rd day of December, 1986, he/she served thE rrtthln
notlce of Dectslon by certlfted natl upon AlbEefs Galaxle ttd. the petltlonrr
ln the wlthln proceeding, by enclostng a true copy thereof 1o a sEcurely eealed
postpald wrapper addressed ae foll-ows:

Albeets Galaxle Ltd.
1600 Round Swanp Rd.
PlalnvLew, NY 11803

and by deposltLng sane enclosed
post offlce under the excluslve
Service wlthtn the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

in a poscpald properly addressed wrapper la a
care and custody of the Untted States Postal
York.

that the sald addreEsee is the petltloner
forth on saLd rilrapper ls the last knowtr addreae

Sworn to before ne thls
23rd day of December, f986.

Pursuant to T:ut Law secEloto L74



STATE OF NET,I YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

Albee Levlne
Off lcer of Albeets Galaxle Ltd.

for Redeternlnatlon of a DefLclency or RevLsion
of a Deternlnatton or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per tod  6 /L180-8131/83 .

AFFIDAVIT OF MAILING

State of New York-:
9 9 . :

County of Albany :

DavLd Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she ls an enployee of the state Tax Comntgslon, that he/eha 1g over 18 years
of age, and that on the 23rd day of December, 1986, he/she eerved tha wlthln
notlce of Declslon by certlfted natl upon ALbee LevLae, OffLcer of Albeere
Galaxle Ltd. the pettttoner ln the withln proceedlng, b)r enclosLng a true copy
thereof ln a securely sealed postpald wrapper addressed as followsl

Albee Levlne
Off lcer of ALbeets Galaxle Ltd.
155 l,lest Shore Dr.
Massapequa, NY 11758

and by deposltLng same encloged
post offlce under the excluslve
Servlce lrlthln the State of New

That deponent further says
hereLn and that the address set
of the pet l t toner.

Sworn to before ne thts
23td day of DEc,66!6a, 1986.

Ln a postpald properly addressed wrapper 1o a
care and custody of the United States Postal
York.

that the sald addressee ls the petltloner
forth on eaLd wtappet le thE Laet knoltn addreee

tl{oTtzed to
pursuant to Tax Law eectloa L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

Albeers Galaxte

Petit lon

Lrd. AFFIDAVIT OF MAILINC

for RedetermLnatlon of a Defictency or Revtston
of a Deterntnatlon or Refund of Sal-es. & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the PerLod 6 lL l80-813L183.

State of New York :
s € l  . :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she ls an enployee of the State Tax Connlsslon, that he/ehE ls over 18 years
of age, and that oo the 23rd day of December, 1986, he sewed the lrlthl.n notlce
of Decislon by certlfled nail upon Jeffrey A. GEtzeLr the representative of the
petltloner ln the wlthtn proceedtng, b]r encloslng a true copy thereof tn a
securely seaLed postpaid lrrapper addreseed as follows:

Jeffrey A. Getzel
I Detrol.t Road
Huntlngton Stat lon, NY 11746

and by deposltlng name enclosed tn a postpald properly addressed nrapper ln a
post offtce under the exclustve care and custody of the Uatted Statee Pogtal
Servtce wlthln the State of New York.

That deponent furcher says that the eaLd addressee 1g the representatlvE
of the petltloner hereln and that the addrEsa set forth oa eald ltrapper is the
last known address of the representativE of the petltloner.

Sworn to before ne thle
23rd day of December, 1986.

Authorlzed to adninlster oa
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Albee Levtne
0fftcer of Albeers GalaxLe Ltd.

for Redeternlnatlon of a Deflclency or Revlston
of a Deternination or Refund of Sales & Use Tax
under Art icle(s) 28 & 29 of the Tax Law
for  the Per lod 6 lL l80-g13I l83.

AFFIDAVIT OF MAILING

State of New York :
a 9 .  :

County of Albany :

Davld Parchuck/Janec M. Snay, belng duly swora, deposes aad eays that
he/she is an enployee of the State Tax Cornmigglon, that he/she ls over 18 years
of age, and that on the 23td day of Decenber, 1986, he served the wlthlo nottce
of Declslon by certlfted nalL upon Jeffrey A. Getzel, the represEntatlve of the
petltioner ln the wlthtn proceedtng, bI encloeiag a true copy thereof l.n a
securely sealed postpald nrapper addressed as follolrs:

Jeffrey A. Getzel
I Detrolt Road
Iluntlngton Statlon, NY 11746

and by deposittng same enclosed 1o a postpald properly addreesed ltrapper 10 a
post offlce under the exclustve care and custody of the Uolted Statee Poetal
Servtce wlthtn the State of New York.

That deponent further says that the sal.d addressee Ls the rePreeentative
of the petitLoner hereln and that the address set forth on sald ltrapPer ls the
last known addresg of the representatlve of the petitloner.

sworn to before ne thts
23rd day of December, 1986.

pursuant to Tax Law sectior L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

AL B AN Y,  NEI {  Y  ORK L2227

December 23, 1986

Albee's Galaxl .e Ltd.
1600 Round Swanp Rd.
Plal"nvlew, NY 11803

Gentleuen:

Please take notice of the Declslon of the State Tax Comlsstou enclosed
herewlth.

You have now exhausted your rlght of rev{ew at the adntntstratlve level.
Pursuant to sectton(e) 1138 of the Tax Law, a proceedlng ln court to revtew an
adverse declsLon by the State Tax Connlsston nay be tnstltuted only under
Artlcle 78 of thE Clvll Practlce Law aod Rulesr cnd uuet be conmenced in the
Suprene Court of the State of New York, Albany County, wtthla 4 Eonths frou the
date of thls notLce.

Inqulriee concernlng the computatlon of tax due or refund allowed 1o accordanee
with thts declgton nay be addressed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluatlon Bureau
AssessmEat RevLew Unlt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone if (518) 457-2086

Very crul| |ourer

STATE TAX COM}fISSION

cc: Taxing Bureau's Repreeentatlve

Petlttoner I s Representatlve :
Jeffrey A. Getzel-
I Datroit Road
Huntlagton Statton, NY 11746



S T A T E  O F  N E T ' T  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Deceober 23, 1986

Albee Levine
Offlcer of Albeers Galaxle Ltd.
155 West Shore Dr.
Massapequa, NY LL758

Dear Mr. Levine:

Please take notlce of the Dectslon of the State Tax Conmtgsion enclosed
herewlth.

You have now exhausted your rlght of revtew at the adniolstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt 8n
adverse dectston by the State Tax CommlgsLon nay be tnstttuted only under
Article 78 of the Clvtl Practice Law aad Rules, and uust be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thts not lce.

Inqulrles concerning the computatlon of tax due or refund allowed in accordance
wlth thls deciglon nay be addressed to:

NYS Dept. Taxation and Flnance
" Audlt Evaluatton Bureau

Assessment Review Unit
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

cc: Taxlng Bureaure Representative

Petltl"oner' s Representatlve :
Jeffrey A. GetzeL
I Detrolt Road
Huotlngton Statton, NY 11746

STATE TAfi COMMISSION



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

ALBEEIS GALN(IE LTD.

for Revlsion of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod June 1,
through August 31, 1983.

DECISION

In the Matter of the Pet l t lon

o f

ALBEE LEVINE,
OFFICER OF AJ,BEEIS GALAXIE LTD.

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and
of the Tax Law for the Perlod June 1, 1980
through August 31, 1983.

Petitioners, Albeers Galaxle Ltd., 1600 Round Swamp Roadr Plalnview, New

York 11803 and Albee Levlne, Off icer of Al-beets Galaxle Ltd.,  155 West Shore

Drive, I' lassapequa, New York 11758, each flled a petltion for revisLon of a

determlnatlon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod June 1, 1980 through August 31, 1983 (Flle Nos.

56625 and, 56626).

A consolldated hearlng was held before Frank A. Landers, Hearing Officer,

at the offlces of the State Tax Conmlgsion, Two lJorld Trade Center, New York'

New York, on August 5, 1986 at 1:30 P.M. Pet l tLoners appeared by Jeffrey A.

GetzeJ-, C.P.A. The Audlt DLvisLon appeared by John P. Dugan, Esq. (Thonae

Sacca,  Esq. ,  o f  counseL) .

Refund
28 and 29
1980

t o
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ISSUE

Whether petitloner Albeets Galaxle Ltd. ls llable for sales andlot use tax

on lts purchases of fLotal- centerpleces and arrangements whlch lt used in lte

cater ing buslness.

FINDINGS OF FACT

1. Durlng the period under conslderatton, petltloner Albeefs Galaxie Ltd.

( t fAlbeetstt) ,  a New York corporat lon, operated a cater lng buslness at 1600 Round

Swanp Road ln Plalnvlew, New York. Petltloner ALbee Levlne lras the presldent

of the corporatton and also stgned the corporatlonrs New York State and local

saLes and use tax returns. Albeets malntalned four rooms and a chapel at eald

locatlon and provided everything from the rental of a singLe meeting room to

the most lavishly complet,e catered partlr lncludlng food, llquor, flowerer

entertalnment, valet parklng' brldal attendant and printed menus.

2. On September l ,  1983, Albee's executed a consent extendlng the perlod

of llml.tatlons for lssulng an asseasment for sales and use taxes for the perlod

June 1, 1980 through l [ay 31'  1981 to Septenbet 20, 1984.

3. As the result of a flel-d audit whlch covered the period June I' 1980

through August 31, 1983, the Audlt Dlvislon determlnett that Albeets wae llable

for addit lonal sales and use taxes of $58r294.90. Albeers agreed that l t  o l ted

addlt lonal sales and use taxes of $401372.82 and on July 10, 1984 l t  executed a

Consent to Flxlng of Tax Not Previously Determlned and Assessed whereby Lt

agreed to sald amount. AccordlngJ.y, on August 20, 1984, the Audlt Dlvlslon

issued a Notlce of Determinatlon and Demand for Paynent of Sales and Uee Taxee

Due to Al-beets for the balance of the taxes due total l ing $171922.08'  pLus

lnterest of  $4,998.03, for a total  amount due of $22,920,LL. The taxes at

lssue were computed by the Audit DivLelon to be due on Al-beets purchases of
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floral centerpieces and arrangements. Also on August 20, 1984, the Audit

Dlvlsion lssued a notice assessing petltloner Albee Levine, as an officer of

A l -beers ,  fo r  the  en t l re  $58,294.90 '  p lus  in te res t  o f  $16,335.46 ,  fo t  a  to ta l

amount  due o f  $74,630.36 .

4. Each of the petitioners hereLn tlmely fiLed a petltlon for a hearLng

to revlew the notLces. Petitioners contend that the floral. centerpieces and

arrangements are purchased for resale ln the same menner as the food and lLquor

and, therefore, that said purchases are exempt from tax.

5. In the conduct of lts caterlng business, Albeers L4cluded ln the prlce

per person whlch lt charged lts customers an allowance for flowers. A mlnlnum

of slx weeks before the affalr, the customer ordered the flowers from Albeers

suppller, Spltz & Peck, in Cedarhurst, New York. The floral centerpieces,

arrangements and/or canopies chosen nere speeiflc to the catered party ln

questlon by the customerrs tabLecloth color, other color schemes employed by

the customer and specl.fic likes and dlslikes of the custom€rr €.9., tyPes of

fl-owers. On the day of the affairr the flowers were dellvered to Albeers

premlses and placed ln the appropriate room by enployees of Albeers. At the

end of the affalr, the flowers were taken home by either the customer or hls

guests. The flowers were not reused by Al-beers. Spitz & Peck blLled and was

reimbursed by Albeets for the flowers, except that where the customer ordered

addl.tional flowers or exceeded his allowance, Spltz & Pbck biLled the customer

directly for the difference. Spitz & Peck charged saLes tax on any blll lng

made dlrectly to the customer. Sales tax was not charged on blJ.J.lngs to

Albeefs becauge Al-beets had furnished Spltz & Peck wlth a resale cert l f lcate

coverLng all flower purchases.
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6. Al-beefs customers aLso had the optf.on of not havlng any flowers at an

affalr at Al-beers premlsea or of deallng dlrectly with a florist of their

cholce. If the customer chose not to have Albeets provlde the floral arrange-

ments, he would receive a Lower price per person or a credit of a certaln

dollar amount per tabLe.

7. Albeers charged sales tax oD the total b11L to lts cuetomers, lncLuding

the allowance for flowers.

8. The Audlt DivisLon claims that when Al-beets caters an affair, the

floral centerpleces and arrangements are glven thelr fLrst use as part of Lts

cater ing servLce and, therefore, are not purchased solely for resale.

9. Petltloner Albee Levine does not contest the fact that he ls llable

for the taxes determlned to be due from ALbeers.

CONCLUSIONS OF LAW

A. That sect ion 1105(a) of the Tax Law lnposes a tax upon:

tt(a) The recelpts from every retall sale of tanglbl-e personal
property '  except as otherwl-se provlded ln [Art lc le 28]."

B .  That  sec t lon  1101(b) (4 ) ( i )  o f  the  Tax  Law def inesr f re ta l l  8a1e"  as :

rr(4) Retal l  sale. ( f )  A sale of tanglble pereonal property to
any person for any putpose, other than (A) for resale as such or aa I
physlcaL component part of tangibLe personal ProPerty' or (B) for use
by that peraon ln performing the servlces subject to tax under
paragraphs (1) ,  (2),  (3) and (5) of subdivls lon (c) of  sect lon eleven
hundred five where the property so sold becomes a physlcal component
part of the property upon whLch the servlces are performed or where
the property so soLd ls later actualLy transferred to the purchaser
of the servlce ln conjunctlon wlth the performance of the servlce
subject to taxrt .

C. That sect ion 1105(d) of the Tax Law inposes a tax upon:

"(d) (1) The recelpts from every sale of beer, wlne or other
alcoholic beverages or any other drlnk of any nature, or from every
sale of food and drlnk of any nature or of food alone, when sold in
or by restaurants, taverns or other establ-ishments in thls state' or
by catererstt .
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D. That petitioner Al-beers Galaxle Ltd. purchased the floral- centerpLecee

and arrangements for use in perforning caterlng services whlch are subject to

tax under sectLon 1105(d) of the Tax Law and not for resale as such or as a

physical component part of tangibJ-e personal property or for use in performlng

serv ices  subJec t  to  cax  under  sec t lon  f105(c ) ( f ) ,  (2 ) '  (3 )  o r  (5 )  o f  the  Tax

Law (see Burger King, Inc. v.  State Tax Conmisslon, 51 NY2d 61a; @

Inc. v.  Tul ly,  67 ADzd. 1066; Matter of  Albanv Calclun Llght Co. v.  State Tax

Commlssion, 44 NY2d 986).

E. That the petitions of Albeers Galaxle Ltd. and Albee LevLne are denled

and the notlces of deterninatlon and demands for Pa)tnent of sales and use taxes

due lssued August 20, 1984 are sustalned.

DATED: Al-bany, New York STATE TN( COMMISSION

DEC 2 31980
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