
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Alagcon, Inc.

for Redeterninatlon of a Deflcl"eacy or Revlelon
of a Deterninatlon or Refund of Sales & Uee Tax
under Article(e) 28 e 29 of the Tax Law
for  the  Per lod  9 lL177-8131180.

AFFIDAVIT OF }IAILING

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly aworn, depoees end says that
he/she l"s an employee of the State Tax Co'rmiseionr that hc/ehe le over 18 y.ars
of age, and that on the 27th day of March, 1986, he/ehe served the wlthln
not{ce of declslon by certlfled nall upon Alascon, Inc. the petltloner Lo the
wlthln proceedlng, bI encl-oelng a true copy thereof ln a securely aealed
postpaid wrapper addressed as follows:

Alaecon, Inc.
Port of Albany
Albany, NY L2202

and by depoeLtlng sane enclosed
post offlce under the excluslve
Servtce within the State of New

That deponent furcher eays
herel.n and that the address set
of the pet l t loner.

Sworn to before me thLs
27th d,ay of March, 1986.

Ln a poscpald properLy addressed wrapper ln a
care aad custody of the Unlted Statee Poetal
York.

that the sal"d addresaee ls the petitloner
forth on eald wrapper le the Laet known eddreaa

to adul.nLs



STATE OF NEI^I YORK

STATE TAX COMMISSION

Ia the Matter of
o f

ALascon,

the Pet l t lon

Inc. AFFIDAVIT OF MAILING

for Redetermlnat,lon of a DeftcLency or Revlslon
of a DetermLnatlon or Refund of Sales & Uee Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  9 l I177-8131 l80 .

State of New York :
a s .  3

County of AJ-bany :

Davld Parchuck/Connte llagelund, being duly sworn, depoees and aaya that
he/ehe le an enployee of the State Tax Conmlasl.on, that hc/ehe le over 18 yearg
of age, and that on the 27th day of March, 1986, he/she served the wlthln
notl"ce of declelon by certlfled mall upon Mlchael F. Dalyr the representatlve
of the petltloner ln the within proceedlng, by encloslng a true copy thereof ln
a securely sealed postpald wrapper addreeeed ae foLlowe:

Mlchael F. Daly
123 Scate  St ree t
Albanyr NY 12207

aad by depoel.tlng s€rme enclosed ln a poetpaid properly addressed wrapper l.n a
poet offlce under the exclusive care and custody of the United Statee Postal
ServLce wl.thln the State of New York.

That deponent further says that the sald addresaee ls the r€presentatlve
of the petltloner herel.n and that the address set forth on saLd wrapper la the
last known addrese of the representatlve of the petitloner.

Sworn to before ne thLe
of  March ,  1986.27th day

rlzed to ter
uant to Tax Law sect l 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEI {  YORK L2227

l{,atct; 27, 1986

Alascon, Inc.
Port of Albany
Albany, NY L2202

Gentlemen:

PLeaee take notice of the decision of the State Tax Connigsl"on encloeed
herewlth.

You have now exhausted your right of revlew at the admlnletraEive level.
Pursuant to sectlon(g) 1138 of the Tax Law, a proceedlng ln eourt to revlew aD
adverse decLelon by the State Tax Cornmlsgton nay be loetLtuted oaly under
Artlcle 78 of the Ctvll Practl"ce Law aod Rulesr and muet be co"'menced 1o the
Supreme Court of the State of New York, Albany Countyr wlthln 4 uonthe frou the
date of thls not lce.

Inquirles concernlng the computacion of tax due or refund aLlowed ln accordance
wlth thLs decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatl.on Unlt
BulLdlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaure Represent,atlve

Petl t tonerls Representat lve:
Ml.chael F. Daly
123 State Street
Albany, NY 12207
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STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

AI,ASCON, INC. DECISION
:

for Revl.slon of a Determinatlon or for Refund
of Sales and Use Taxes under ArticLee 28 and 29 :
of the Tax Law for the Perlod September 1, 1977
through August 31, 1980. :

Petitloner, Al-ascon, Inc., Port of Albany, Albanyr New York L2202' fLled a

petitlon for revision of a determinatlon or for refund of salee and use taxeg

under Articles 28 and 29 of the Tax Law for the perlod Septenber I' Lg77

through August 31, 1980 (Fl le No. 48889).

A hearlng was held before BrLan L. Friednan, Hearlng Offlcet, at the offlces

of the State Tax Conmlssion, Buildtng #9, State Offlce Campus, Albany, New York, on

August  22 ,  1985 a t  L :15  P.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by  Octobet  28 ,  f985.

Petl.tioner appeared by Mtchael- F. Daly, Esq. The Audlt Divlslon appeared by

John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) .

ISSUE

Whether transactlons between petltioner and related corporatlons constltuted

a rental of tanglbl-e personaL property subJect to eales tax or whether such

transactlons constituted the furnLshlng of a trangportation servlce not subJect

to sales tax.

FINDINGS OF FACT

1. On September 20, 1983, as the result  of  a fLeld audlt ,  the Audit

DLvlsion lssued a Notice of Determlnatlon and Demand for Paynent of Sales and

Use Taxes Due against Alascon, Inc. (herelnafter I'petitlonerrr) for the perlod



-2-

Septenber l ,  L977 through August 31, 1980 for taxes due of $L9'944.87, plus

in te res t  o f  $9 ,060.08 ,  fo r  a  to ta l  amount  due o f  $29,004.95 .  Pet l t loner

executed consents extending the period of llnl"tatlon of assessment of sales and

use taxes for the perlod at issue to Decembet 2O, 1983.

2, Pet l t ioner concedes that sales of $5,319.00 for the period ending

February 28, L978, $4L2.50 for the perlod endlng February 28, L979 an.d $5'000.00

for the perlod ending May 31, 1980 lrere properly determlned to be taxable sales

and does not contest tax due thereon. However, the balance of saLes determlned,

on audit ,  to be taxable reualns at lssue.

3. Pet l t loner ls an aff i l lated corporat lon of Hudson River Construct ion

Co., Inc. (hereinafter "Hudson Rlver") whlch is in the hlghway constructl"on

business. Hudson River has one dlvislon named Port Concrete and one subsldiary

named Albany Asphalt & Aggregates Corp. (herelnafter 'fAlbany Asphalt"). Petl-

tioner hauls equipment, cement, sand and stone for its affll iated corporatlons.

Pet i t ioner or i lns trucks, t ractors, f lat  bed trai lers,  a box tral ler and a cement

tratler. Petltloner orilns and registers the vehicles and pays for insurance,

gas, oil and repairs. No one corporation has excluslve haullog rights to any of

the trucks. In fact, the trucks frequently haul loads for more than one corporatlon

on the same day. When the trucks are idle, petl-tl.oner recelves no lncome. The

equipment is hauled on a per move basls while the cement, sand and stone are

hauled on a per ton basls. The rates whlch petltloner charges for haullng are

comparable to the rates which are charged by lndependent truekers.

4. Petltloner employs four seasonal enployees whose onJ-y dutles are to

dr ive pet i t lonerrs vehlcles. These enployees work solely for pet i t loner.

They do not load or unload the equipment, cementr saod or stone' but merely

pick up and del iver the sane at pet i t ionerrs dl-rect ion. Eugene Hal loek, Jr.  who
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ls the Presldentr a Director and a 50 percent shareholder of pet l t loner dlrects

petitionerrs employees and gives them lnstructlons each day as to where they

are to drlve thelr vehlcLesr what they are to plck up and where they are to

drop off their vehlclesf loads. At no time fs there a transfer of posaeeelonr

controL or use of pet l t ionerrs vehlcles to any of the aff l l iated corporat lons

for whlch petltLoner hauls loads.

5. Petltloner, at all tlnes, malntalns the right to hire and flre Lts

drlvers. ALthough these drivers are paid by check from Hudson Rlver,

pet i t loner is bl l led, on a monthly basls,  for the dr iverst gross pay plue an

insurance charge whlch lncLudes the fringe benefits pald to the drlvers.l

Petltioner bl1ls Hudson Rlver and lts affll-latea on a nonthly basl.s' for

transportatlon charges. A11 of sal.d bllls are paid by means of the lssuance

of checks from one corporatl.on to the other.

6. Petltioner, Hudson River and Albany Asphalt share cormon offlcea.

The sign on the building whlch houses the corporation speclflcally lleta

thereon the three corporatlons.

7. On July 20, 1983, the Audlt DivlsLon, Central Corporatlon Tax Section,

determined that,  as of Aprt l  1,  1980, pet l t loner l ras subJect to tax under

secttons 183 and 184 of Artl-eLe 9 of the Tax Law as a transportatlon corporatl.on.

Petitioner consented to thls determinatlon and paid the tax due for the appllcable

perLods.

I Petltioner and tts affll lated corporatlons, pursuant to the provlelone of
sect lon 3121(s) of the Internal Revenue Code, ut l l lze Hudeon River 88 8,
cotrmon pa)master. The proprlety of the use of a comrnon paJrnaster hag
not been challenged by the Audlt Dlvision and saLd lssue wlll- not,
therefore'  be addressed herein.
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CONCLUSIONS OF LAW

A.  That  sec t lon  1101(b) (5 )  o f  the  Tax  Law def ines  f rsa le ,  ee l l ing  or

purchasett  as f  olLolrs:

rrAny transfer of t l t le or possessl.on or both, exchange or
barter,  rental ,  lease or l tcense to use or consume, condlt lonal or
otherwise, in any manner or by any means whatsoever for a considera-
tion, or any agreement therefor, lncludlng the renderlng of any
service, taxable under this articl-e, for a conslderatlon or any
agreement therefor."

B. That 20 NYCRR 526.Uc)(I)  provldes, in pert inent part ,  as fol lows:

t tThe terms trental ,  lease, l lcense to uset refer to al l  t rans-
act ions in which there ls a transfer of possesslon of tangible
personal property wlthout a transfer of t l t le to the property."

C. That 20 NYCRR 526.7 (e)(a) provldes as foLLows:

I 'Transfer of possesslon with respect to a rental ,  lease or
l icense to use, means that one of the fol lowlng attr lbutes of property
ownership has been t,ransferred:

(1) custody or possesslon of the tanglble personal propert l r
actual or construct ive;

( i i )  the r ight to custody or possesslon of the tangible personal

Property;
( l i i )  the r l -ght to use, or control  or direct the use of,  tanglble

personal property."

D. That 20 NYCRR 526.7 (e)(6) provides, l .n pert inent part ,  as fol lows:

rrWhen a lease of equtpurent includes the servlces of an operator,
possesslon ls deemed to be transferred where the lessee has the right
to direct and cont,rol the use of the equipment. fl

E. That pet i t ioner dld not t ransfer any of the attrLbutes of property

ownership as the same as set forth in 20 NYCRR 526.7(e)( )  andr at al l  t imes,

pet i t ionerts vehicLes were operated by and under the custody and control  of

pet i t lonerfs dr lvers. The dr ivers nere supervised and dlrected by

petitloner. Although the drivers were paid by Hudson RLver pursuant to the

common paynaster provisl"ons of sect ion 3121(s) of the Internal Revenue Code'

petltloner reimbursed Hudson Rlver each month for monies pald to petltionerrs
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drivers and did, therefore, pay all expenses incurred in the operation of ltg

vehlcles. Accordlngly, wlth the exceptl"on of that portion conceded by

pet l t loner to be taxable sales to the extent indlcated in Flndlng of Fact "2",

.19g,, petitionerrs haullng of equlpnent, cement, sand and stone for Hudson

Rlver, Albany Asphalt and Port Concrete did not constltute a rental of tangible

personal property wlthin the meanl"ng and intent of  sect ion 1101(b)(5) of the Tax

Law, but was instead the furnishl-ng of a transportation service not subject to

the impositlon of sales and use taxes.

F. That the pet l t ion of Alascon, Inc. is granted to the extent lndlcated

in Conclusion of Lan^r "Efr; that the Audlt Division is hereby dlrected to nodlfy

the Notl"ce of Determinatl.on and Denand for Paynent of Sales and Use Taxes Due

lssued Septenber 20, 1983; and that,  except,  as so granted, the pet l t lon is ln

al l  other respects denied.

DATED: Albany, New York

$'iA[i t ? lgsti
STATE TN( COMMISSION

PRESIDENT
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