
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Margaret Ahlers
Off l .cer of Gold Lake Dairy & Del icatessen' Inc.

for Redetermlnation of a Deficiency or Revlsion
of a Determlnatlon or Refund of SaLes & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
P e r i o d  3 / L 1 7 9  -  L L l 3 0 l 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she ls over 18 years

of age, and that on the 4th day of April, 1986, he/she served the ltLthln notlce
of Declsion by certified mall upon Margaret Atrlers, Offlcer of GoLd Lake Dalry

& Delieatessen, Inc. the petitloner in the wl.thin proceedJ-ng' bI encloslng a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Margaret Ahl-ers
Officer of Gold Lake Dairy & Del-lcatessen' Inc.
355 West  S t .
Harrlson, NY

and by deposltl.ng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Service within the State of New York.

That deponent further says that the said addressee ls the Petitioner
hereln and that the address set forth on said wrapper ls the laet knohtn addresa
of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Apr i lp  1986.

to
to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Margaret Atrl-ers
Off icer of Gold Lake Dalry & Del lcatessen, Inc.

for Redetermlnatlon of a Deflciency or RevisLon
of a Deternination or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l t l 7 9  -  I 1 l 3 A l 8 2 ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she l"s over 18 year8

of age, and that on the 4th day of Aprll, 1986, he served the wlthtn notlce of
Decislon by certlfied nall- upon Howard I{. Muchnlck, the representatl.ve of the
petitioner Ln the within proceedlng, bY enclosLng a true copy thereof in a
securely sealed postpaid l t repper addressed as fol lows:

Howard t{. Muchnlck
555 l{adison Ave.
New York, NY 10022

and by deposlting sane enclosed Ln a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on said rtraPPer ls the
I-ast known address of the representatlve of the petltloner.

Sworn to before me thls
4th day of Aprl l - '  1986.

rtzed to admlniste
to Tax Law s



S T A T E  O F  N E W  Y O R K

AIB&S& I frt# 9$Ut T&Iz

Apr lL  4 ,  1985

Margaret Ahlers
Off lcer of Gold Lake Dalry & Del lcatessen, Inc.
3 5 5  W e s t  S t .
Harrlson, NY

Dear Ms. Ahlers:

Please take not,tce of the DecLslon of the State Tax Coontsston enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedtng ln court to review ao
adverse declslon by the State Tax Coml.sslon nay be lnstltuted only under
Artlcle 78 of the CLvtL Practlce Law and Rules, and uust be connenced tn che
Suprene Court of the State of New York, Albany County, within 4 months from the
date of thl"s notice.

Inquiries concerning the computat,lon of tax due or refund allowed in accordaoce
wlth thls declslon may be addressed tol

NYS Dept, Taxation and Finance
Law Bureau - Lltlgatl.oa Unit
Bulldlng {f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl"tloner I s Representative :
Howard W. Muchnlck
555 l{adison Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Pet,itlon

o f

MARGARET AHLERS, AS OFFICER OF
GOLD LAKE DAIRY & DELICATESSEN, INC.

for Revislon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, L979
through November 30, 1982.

DECISION

Petitioner, Margaret Ahlers, as offi.cer of Gold Lake Datty & Del-lcatessen,

Inc.,  355 West Street,  Harr ison, New York, f i led a pet l t l "on for revlslon of a

determlnation or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the period March 1, 1979 through November 30, 1982 (Fl le No.

44433) .

A hearing was hel,d before Daniel J. Ranalll", Ilearl-ng Offlcerr at, the

off lces of the State Tax Comlsslon, Two World Trade Genter '  New York, New

York, on December 5, 1985 at 9:15 A.M. Pet i t loner appeared by Howard W.

Muchnlck, Esq. (Rhonda Kaplan, Esq.,  of  counsel) .  The Audlt  Dlvis ion appeared

by John P. Dugan, Esq, (Lawrence A. Newman, Esg.,  of  counsel) .

ISSUE

Whether the Audit Dlvlslon properly determined petltionerfs sales tax

l tabl l l ty.

FINDINGS OF FACT

1. On February 11, 1983, as the result  of  a f le ld audlt ,  the Audlt

DlvLsion lssued a Notlce of Determlnatlon and Demand for Payment of Sales and

Use Taxes Due against petitioner, Margaret Ahlersr 8e 8n offlcer of GoId Lake

Dal ry  &  De l ica tessen,  Inc .  ( " the  corpora tLon" ) , ln  the  amount  o f  $S '609.43 ,



-2-

p lus  in te res t  o f  $L ,42L.35 ,  fo r  a  to ta l  due o f  $7 ,030.78  fo r  the  per iod  March  I ,

1979 through August 31, L982, 0n the same dater I s€coild notice was lgsued

against pet l t loner ln the amount of $129.38, plus lnterest of  $2,5I,  for a

total  due of $131.89 for the perlod Septenber 1, 1982 through November 30,

t982.

2. PetitLoner was the secretary of the corporatlon which operated a

delicatessen tn Larchmont, New York durl"ng the period l-n issue. On October 25,

L982, the corporatlon sold the busLness to ADSU GoLd Lake Restaurant, Inc. for

$70'096.88. The Audlt  Divis lon rras notLf ied of the bulk sale on November 16,

L982. Petltioner and her husband had orlglnally purchased the buslness Ln L979

for approxl-mately $180,000.00.

3. Subsequent to the sale, the Audlt Dlvielon comenced an audlt of

petitlonerrs buslnegs. The only records available on audl"t rrere a sales

journal, a check dlsbursements journal and Federal ineome tax returns. The

remalnder of the records had elther been destroyed in a flood or thrown away by

the new onners. Gross sales as reported on sales tax returns ltere esgentlally

the same as those reported in the sales journal and Federal tax returns. Sl.nce

there rrere no involcesr guest checks or caeh reglster tapes, the audltor

declded to perforn an observation test of the business under lts new ownershlp.

However, the new ordners refused to allow the auditor to stay on the prenises to

conduct the test. As a result, the audltor lncreased taxable sales by 25

percent because she thought the buslness was primaril-y a restaurant rather than

a take-out delicatessen. Petitloner had reported an average taxable percenEage

of 55.78 percent.  Increasl"ng taxable sales by 25 percent raised the taxable

percentage to 70 percent whl"ch was more l"n line wlth the taxable percentage of

a restaurant operat lon.
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4. When pet i t loner and her husband f l rst  bought the deLicatessen, l t

appeared to be a promlslng restaurant buslness, however, the restaurant portlon

of the buslness decllned rapidly. Inltlally, the buslness lras open seven days

a week from 6:00 A.M. to 9:00 P.M. servlng breakfast,  lunch and dinner.  Eventual ly,

only one or two customers came ln at nlght and the bustness cloeed at 6:00 P.l' l.

each day and only breakfast and lunch were served. There were onLy 15 to 20

regular customers each day who ate breakfast and lunch in the restaurant section

of the dell"cat,essen. The remainder of the saLes conslsted of non-taxable sales of

cold cuts and salads by the pound, cold fish, and dalry products aud taxable sales

of beer and soda. The buslest perlod of the week was Sunday morning when many

customers came ln to purchase bagels, cream cheese and cold flsh to take home for

breakfast. Agaln, very few customers reualned to eat ln the restaurant section.

5. During the perlod when petitloner owned the buslness' there ltas a

counter with nlne stools and some booths and tables with addltional seatlng for

25 customers. At the tine the audltor vlsl.ted the buslness locatLon' the new

owners had increased the number of booths and tables to 15 creatlng a substan-

tlally increased seatlng capacl"ty. Petltloner thought that she had less than

55 percent taxable sales, however,  her accountant insisted that she report  55

percent because, on audl,ts conducted prlor to her taking over' the audLtors had

told the accountant that a 55 percent taxable ratlo was correct for the type of

bus iness .

CONCLUSIONS OF LAW

A. That sect ion 1135 of the Tax Law, in effect dur lng the perlod ln

issue, requlres every person requlred to col lect sales tax to keep records of

every sale and of the tax payable thereon. "Such records shall l-nclude a true

copy of each sales sLip, lnvoice, recelpt,  statement or memorandum... t t .

Sect ion 1138(a) provides that i f  a sales tax return " is not f l led, or i f  a
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return when fl"led is lncorrect or insuffLclent, the amount of tax due shall be

determlned by the tax conmlssion from such lnfornation as may be avallable. If

necessary, the tax may be est lmated on the basls of external lndlces.. . t t .

"When records are not provided or are incomplete and lnsufficlent, it is lthe

Tax Connisslonts] duty to select a nethod reasonabl-y calculated to reflect the

taxes due. The burden then rests upon the taxpayer to demonstrate.. . that the

nethod of audit or the amount of the tax assessed was erroneous.t' Surface LLne

Opera tors  Fra terna l  Organ iza t lon ,  Inc .  v .  Tu l l y ,  85  A.D.2d 858.

B. That lnasmuch as petitloner had very linlted records aval"Lable, lt was

proper for the audltor to conduct an audit using external lndlces. However' no

consLderation was glven to the fact that the new owners conslderably ehanged

the primary nature of the business from that of a take-out dell.catessen to

that of a restaurant. A taxable ratio of 70 percent may have been the industry

standard for restaurants, however, this buslness rdas not a standard restaurant.

A J-arge proportion of the business consisted of non-taxable take-out sales.

Al-Lowing for taxable sales of beer and soda, the 55 percent taxable ratl"o as

reported by pet l t ioner rras accurate and pet i t ionerrs taxable sales w111 be

accepted as reported.

C. That the pet i t ion of

Del icatessen, Inc. ls granted

Paynent of Sales and Use Taxes

DATED: Albany, New York

Margaret Ahlers, as off tcer of Gold Lake Dairy &

and the Notice of Determination and Demand for

Due l .ssued February 11, 1983 ls cancel led.

STATE TA)( COMMISSION

APR O 41986
PRESIDENT
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